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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 870
RIN 3206-Al154

Federal Employees’ Group Life
Insurance Program: New Premiums

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing a final
regulation to incorporate new
provisions resulting from the Federal
Employees Life Insurance Improvement
Act, enacted October 30, 1998. The
regulation changes the premium rates
for Basic and Optional coverages,
changes the effective date of the
birthday rule for moving from one
premium-rated age band to another
under Optional coverage, and
establishes new age bands for Option C.

EFFECTIVE DATE: January 24, 2000.

FOR FURTHER INFORMATION CONTACT:
Sharon Neuner (202) 606—0004.

SUPPLEMENTARY INFORMATION: On ApI‘ﬂ
27,1999, OPM issued an interim
regulation in the Federal Register (64
FR 22543) that amends 5 CFR part 870,
the Federal Employees’ Group Life
Insurance (FEGLI) Program. The interim
regulation published new rates for Basic
and Optional coverages (Option A—
Standard, Option B—Additional, and
Option C—Family), removed the
maximum cap on Basic and Option B,
increased the number of multiples of
coverage under Option C, expanded
post-65 coverage options for Options B
and C for annuitants and
compensationers, and changed the
birthday rule which determines the
effective date an employee, annuitant,
or compensationer begins to pay a new
age-based premium under Optional
coverages. Previously, an individual

was considered to have reached age 35,
40, 45, 50, 55, or 60 on the first day of
the first pay period beginning on or after
the January 1 following his or her
corresponding birthday. Effective April
24, 1999, the date for age-based
premium changes is the first day of the
pay period following your birthday.

OPM received comments from one
Federal employee who expressed
concern regarding present and future
FEGLI premium rate increases for
Optional coverage in the face of
improved mortality for the population
as a whole and the dissemination of
information to employees and retirees
on the new expanded coverage options.
The premium rates for all coverage
categories within the FEGLI Program are
specific to the experience of the group
and are not based on mortality rates
within the general population. The rates
represent actuarial estimates of
premium income necessary to pay
future expected benefits costs.

The Federal Employees Life Insurance
Improvement Act provides expanded
choices for employees, retirees, and
compensationers under Options B and C
coverage. The final age band of 60 and
over was expanded to 60—64, 65—-69, and
70 and over for Option C to reflect the
change made in the law allowing
eligible employees upon retirement or
entitlement to receipt of compensation
to elect unreduced Option C coverage at
retirement by paying the full premium
for unreduced coverage after age 65. The
new age bands for this coverage become
effective on the first day of the pay
period on or after April 24, 2000. The
rates are higher for these two new age
bands because: (1) former rates for
Option C were based on coverage
declining by 2 percent per month for 50
months after an annuitant’s 65th
birthday, and; (2) the higher probability
of mortality for individuals who elect
full coverage after age 65. We were able
to reduce the rates for most age bands
up to age 60 in Options B and C because
employees, annuitants, and
compensationers will begin paying
higher premiums sooner because of the
birthday rule change.

Improved mortality was responsible
for the reduction in the Basic insurance
premiums for those under 65. Increases
in Basic premiums for annuitants 65
and older who elect to retain unreduced
or partially reduced Basic coverage are
based on actuarial estimates of the

premium income needed to cover the
eventual benefits costs. Basic coverage
is not age-based.

Under the new provisions of the law,
employees who retire or become
entitled to receipt of compensation may
now elect Option B that is unreduced
upon attaining age 65 by continuing to
pay the full cost of the premiums after
age 65. Prior to Public Law 105-311,
Option B coverage reduced by 2 percent
per month beginning on the 2nd month
following the annuitant’s 65th birthday
for 50 months until coverage stopped.
Because of the expanded option to
continue coverage following attainment
of age 65, OPM will be studying the
need to add new age bands and
associated rates to accommodate this
new provision. The earliest that any
increases would be effective is April 24,
2001, and any increases resulting from
these changes would be phased in over
a three-year period starting on that date.

New program information was
provided to employees during the open
enrollment period and annuitants
received a special mailing. Although not
covered in this regulation, new
implementing regulations will be
published in the near future describing
the eligibility requirements for
continuing existing and new Option B
and C coverages upon retirement or
becoming entitled to receipt of
compensation. Open enrollment
elections will not be effective until on
or after the first pay period beginning on
April 23, 2000. Employees retiring or
becoming entitled to receipt of
compensation prior to that effective date
will be eligible to continue existing
coverage as retirees or compensationers
if they meet the five years of coverage
or first opportunity rule of 5 U.S.C
8714b(c)(2) and 8714c(c)(2). Employees
electing new coverage will be subject to
the five year or first opportunity rule.

Annuitants and compensationers who
have Basic and Optional coverage have
been notified of the changes. Annuitants
and compensationers with Option B
coverage who retired or became entitled
to the receipt of compensation prior to
April 24, 1999 and who are 65 or older
will be given up to 5 months in which
to elect to freeze their coverage to the
amount in effect as of April 24, 1999.
Current retirees and compensationers
under age 65 with Option B coverage
will get a notice prior to their 65th
birthday notifying them of their right to
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elect coverage that will remain
unreduced after age 65.

Due to an inadvertent error, the
supplementary information for the
interim regulation contained an
incorrect effective date for open
enrollment changes of April 24, 2000.
The correct date is the first day of the
pay period on or after April 23, 2000.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they affect Federal employees
and annuitants only.

List of Subjects in 5 CFR Part 870

Administrative practice and
procedure, Government employees,
Hostages, Iraq, Kuwait, Lebanon, Life
insurance, Retirement.

Accordingly, under the authority of 5
U.S.C. 8716, OPM is adopting its
interim regulations under 5 CFR part
870 as published on April 27, 1999 [64
FR 22543], as a final rule without
change.

Office of Personnel Management.

Janice R. Lachance,

Director.

[FR Doc. 99-33366 Filed 12—22-99; 8:45 am]
BILLING CODE 6325-01-U

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service
7 CFR Part 4284

RIN 0570-AA05

Rural Business Opportunity Grants

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Final rule.

SUMMARY: The Rural Business-
Cooperative Service (RBS) is issuing
new regulations for the Rural Business
Opportunity Grant (RBOG) Program.
This action is needed to implement a
new program authorized by section 741
of the Federal Agriculture Improvement
and Reform Act of 1996 to assist
economic development in rural areas.
The intended effect of this action is to
implement the RBOG program.
EFFECTIVE DATE. ]anuary 24, 2000.

FOR FURTHER INFORMATION CONTACT: M.
Wayne Stansbery, Loan Specialist,

Specialty Lenders Division, Rural
Business-Cooperative Service, U.S.
Department of Agriculture, STOP 3225,
1400 Independence Ave. SW,
Washington, DC 20250, Telephone (202)
720-6819. The TTD number is (800)
877-8339 or (202) 708-9300.
SUPPLEMENTARY INFORMATION:

Classification

This rule has been determined to be
significant and has been reviewed by
the Office of Management and Budget
under Executive Order 12866.

Programs Affected

The Catalog of Federal Domestic
Assistance number for the program
impacted by this action is 10.773, Rural
Business Opportunity Grants.

Paperwork Reduction Act

The information collection
requirements contained in this
regulation have been approved by the
Office of Management and Budget
(OMB) under the provisions of 44 U.S.C.
chapter 35 and have been assigned OMB
control number 0570-0024 in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
This rule does not revise or impose any
new information collection or
recordkeeping requirements.

Intergovernmental Review

Rural Business Opportunity Grants
are subject to the provisions of
Executive Order 12372 which requires
intergovernmental consultation with
State and Local officials. RBS will
conduct intergovernmental consultation
in the manner delineated in RD
Instruction 1940-], “Intergovernmental
Review of Farmers Home
Administration Programs and
Activities,” and in 7 CFR 3015, subpart
V.

Civil Justice Reform

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. In accordance with this
rule: (1) All State and local laws and
regulations that are in conflict with this
rule will be preempted; (2) no
retroactive effect will be given this rule;
and (3) administrative proceedings in
accordance with the regulations of the
Agency at 7 CFR part 11 must be
exhausted before bringing suit in court
challenging action taken under this rule
unless those regulations specifically
allow bringing suit at an earlier time.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.”

RBS has determined that this proposed
action does not constitute a major
Federal action significantly affecting the
quality of the human environment, and
in accordance with the National
Environmental Policy Act of 1969, 42
U.S.C. 4321 et seq., an Environmental
Impact Statement is not required.

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), 2 U.S.C.
chapters 17A and 25, establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
Under section 202 of the UMRA, RBS
must prepare a written statement,
including a cost-benefit analysis, for
proposed and final rules with “Federal
mandates” that may result in
expenditures to State, local or tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
in any one year. When such a statement
is needed for a rule, section 205 of
UMRA generally requires RBS to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, more cost
effective or least burdensome alternative
that achieves the objectives of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of title II of the UMRA) for
State, local, and tribal governments or
the private sector. Thus this rule is not
subject to the requirements of sections
202 and 205 of UMRA.

Background

RBS is implementing a grant program
to fund technical assistance and
planning activities in rural areas for the
purpose of improving economic
conditions in the areas. This action is
necessary to comply with section 741 of
the Federal Agriculture Improvement
and Reform Act of 1996. Grants will be
available to public bodies, nonprofit
corporations, Indian tribes, and
cooperatives. Grants may be used for
technical assistance for business
development and economic
development planning; identifying and
analyzing business opportunities that
will use local rural materials or human
resources, including opportunities in
export markets as well as feasibility and
business plan studies; identifying,
training, and providing technical
assistance to existing or prospective
rural entrepreneurs and managers;
establishing business support centers
and otherwise assisting in the creation
of new rural businesses; conducting
local community or multi-county
economic development planning;
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establishing centers for training,
technology, and trade that will provide
training to rural businesses in the
utilization of interactive
communications technologies to
develop international trade
opportunities and markets; and
conducting leadership development
training of existing or prospective rural
entrepreneurs and managers.

Discussion of Comments

This rule was published in the
Federal Register as a proposed rule on
February 3, 1998 (60 FR 5474). Six
comment letters were received, most of
which contained comments on several
issues. A summary of the comments
follows.

Two respondents commented on the
definition of rural and rural area. Both
thought the 10,000 population limit
proposed was too low. This limit is
statutory and cannot be changed.

A respondent was concerned that a
provision stating that grant funds may
not be used to duplicate, replace, or
substitute for current services might
exclude organizations seeking to
expand. We have added language to
clarify that this restriction is not
intended to prevent assistance for
expanding the level of effort or services
when the current level is insufficient.

Respondents suggested that the terms
sustainability and sustainable
development should be defined. We
agree, and have provided a definition
consistent with Secretary’s
Memorandum 9500-6, ““Sustainable
Development,” dated September 13,
1996.

A respondent objected to limiting
grants to one or two years funding. The
respondent believes two years is too
short for capacity building projects. We
are also concerned that there may be
needed projects that cannot be
completed in two years. However, we
expect the appropriations for this
program to be small and we do not want
to commit limited funds to projects that
cannot be expected to be completed
within two years. Longer term projects
may be funded, but funds will only be
committed for one year at a time. Such
projects will have to compete again for
additional funds from future years
appropriations. This provision of the
rule is unchanged.

We received three comments about
the priority scoring criteria. One
respondent stated that the RBOG should
not be used as a disaster relief program
and objected to giving priority points
based on natural disasters. One of the
goals of the Rural Development mission
area is to target assistance to
communities of greatest need, including

communities that are experiencing
trauma due to a major natural disaster.
This criterion is not changed.

The respondent also questioned the
awarding of priority points to
communities that have remained
consistently poor for 60 years or more.
The respondent felt data may not be
reliable and the 60-year standard would
penalize communities in the West,
where communities are younger.
Communities that have been
persistently poor over a long term have
also been identified as target
communities for Rural Development
and 60 years has been used before as a
rule-of-thumb. However, we agree that
60 years is an excessive standard. For
two other factors, population decline
and job deterioration, the proposed rule
only required the condition be “long-
term.” In the final rule, we have also
adopted the term “long-term” instead of
“60 years” for the condition of
consistently poor. We have defined
“long-term,” to be the period of time
covered by the three most recent
decennial censuses to the present.

Another respondent requested
priority points for communities that
have been adversely affected by changes
in transportation. Although this is a
concern in some rural areas, we do not
believe it warrants special priority. The
suggestion was not adopted.

A respondent asked for “business
incubator” to be added to the definition
of Business Support Centers. Although
some business incubators perform many
of the services of a business support
center, we believe including the term as
suggested would imply that grant funds
could be used to provide building space.
That is not the intent of the RBOG
program. The suggestion is not adopted.

A respondent suggested “National
nonprofit organizations” be included as
eligible. We see no need to change the
language that was used in the proposed
rule. Nonprofit corporations were
already listed as eligible, without regard
to whether they are National, regional,
or local.

A respondent was concerned because
the proposed rule did not require a
detailed budget as part of the
application. The application form
required is Standard Form 424,
“Application for Federal Assistance (For
Non-Construction).” The form contains
a budget format which we believe is
adequate. No change is made in this
regard from the proposed rule.

A respondent was concerned because
there is no reference to a grant
agreement document. We believe a grant
agreement document is unnecessary and
have made no change as a result of the
comment. Grant projects will be defined

by the Scope of Work and Letter of
Conditions. Grantees will be required to
sign a Request for Obligation of Funds
form containing a certification that the
grantee will comply with all applicable
regulations, including 7 CFR parts 3015,
3016, 3017, 3018, 3019, and 3052. Most
of the material that might be putin a
grant agreement document is contained
in those regulations.

A respondent suggested clarifying
whether grants can support indirect
costs. Allowable costs are set out in 7
CFR parts 3015, 3016, and 3019 and in
applicable OMB circulars referenced in
7 CFR parts 3015, 3016, and 3019. We
have purposely avoided restating
material from those regulations to avoid
repetition, the possibility of misstating
requirements, and the need to amend
this regulation if 7 CFR parts 3015,
3016, or 3019 is amended. Therefore, we
have not adopted the suggestion.
Generally, indirect costs are allowable.

A respondent correctly pointed out
that the proposed rule made references
to 7 CFR part 3051, “Audits of
Institutions of Higher Education and
other Nonprofit Institutions,” which has
been replaced by 7 CFR part 3052,
“Audits of States, Local Governments,
and Non-profit Organizations.” We have
made the appropriate corrections.

In addition to responding to public
comments, we have removed a
provision that would have prevented
material developed with grant funds
from being copyrighted because it
conflicted with 7 CFR 3016 and 3019.

Implementation

It is the policy of this Department that
rules relating to public property, loans,
grants, benefits, or contracts shall
comply with 5 U.S.C. 553,
notwithstanding the exemption of that
section with respect to such rules.
Accordingly, this rule has previously
been published as a proposed rule, on
February 3, 1998 (63 FR 5474), for
public comment, and will be effective
30 days after publication of this final
rule in the Federal Register.

List of Subjects in 7 CFR Part 4284

Business and industry, Economic
development, Grant programs—Housing
and community development, Rural
areas.

Therefore, chapter XLII, title 7, Code
of Federal Regulations, is amended as
follows:

PART 4284—GRANTS

1. The authority citation for part 4284
is amended to read as follows:

Authority: 5 U.S.C. 301 and 7 U.S.C. 1989.
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2. Subpart G of part 4284, consisting
of §§4284.601 through 4284.700, is
added to read as follows:

PART 4284—GRANTS

Subpart G—Rural Business Opportunity
Grants

Sec.
4284.601 Purpose.
4284.602 Policy.
4284.603 Definitions.
4284.604—4284.619 [Reserved]
4284.620 Applicant eligibility.
4284.621 Eligible grant purposes.
4284.622-4284.628 [Reserved]
4284.629 Ineligible grant purposes.
4284.630 Other considerations.
4284.631-4284.637 [Reserved]
4284.638 Application processing.
4284.639 Grant selection criteria.
4284.640 Appeals.
4284.641-4284.646
4284.647
funds.
4284.648 Fund disbursement.
4284.649-4284.655 [Reserved]
4284.656 Reporting.
4284.657 Audit requirements.
4284.658-4284.666 [Reserved]
4284.667 Grant servicing.
4284.668 Programmatic changes.
4284.669—-4284.683 [Reserved]
4284.684 Exception authority.
4284.685—4284.698 [Reserved]
4284.699 Member delegate clause.
4284.700 OMB control number.

[Reserved]
Grant approval and obligation of

Subpart G—Rural Business
Opportunity Grants

§4284.601 Purpose.

This subpart outlines Agency policies
and authorizations and sets forth
procedures for making grants to provide
technical assistance for business
development and conduct economic
development planning in rural areas.
The purpose of this program is to
promote sustainable economic
development in rural communities with
exceptional needs by:

(a) Promoting economic development
that is sustainable over the long term
through local effort without subsidies or
external support and that leads to
improvements in quality as well as the
quantity of economic activity in the
community;

(b) Catalyzing economic development
projects by providing critical
investments that enable effective
development projects to be undertaken
by rural communities that, with the
Rural Business Opportunity Grants
(RBOG) assistance, will be able to
identify their needs and take full
advantage of available resources and
opportunities;

(c) Focusing assistance on priority
communities (defined in § 4284.603);
and

(d) Sponsoring economic
development activities with significant
potential to serve as examples of “best
practices” that merit implementation in
rural communities in similar
circumstances.

§4284.602 Policy.

(a) The grant program will be used to
assist in the economic development of
rural areas.

(b) Funds allocated for use in
accordance with this subpart are also to
be considered for use by Indian tribes
within the State regardless of whether
State development strategies include
Indian reservations within the State’s
boundaries. Indians residing on such
reservations must have equal
opportunity, along with other rural
residents, to participate in the benefits
of these programs.

§4284.603 Definitions.

Agency. The Federal agency within
the United States Department of
Agriculture (USDA) with responsibility
assigned by the Secretary of Agriculture
to administer the RBOG Program. At the
time of publication, that agency is the
Rural Business-Cooperative Service.

Best practice project. An action that
has potential applicability in other rural
communities and which potentially has
instructional value when shared with
those communities.

Business support centers. Centers
established to provide assistance to
businesses in such areas as counseling,
business planning, training,
management assistance, marketing
information, and locating financing for
business operations. The centers need
not be located in a rural area, but must
provide assistance to businesses located
in rural areas.

Economic development. The
industrial, business and financial
augmentation of an area as evidenced by
increases in total income, employment
opportunities, value of production,
duration of employment, or
diversification of industry, reduced
outmigration, higher labor force
participation rates or wage levels, or
gains in other measurements of
economic activity, such as land values.

Long-term. The period of time covered
by the three most recent decennial
censuses of the United States to the
present.

Planning. A process to coordinate
economic development activities,
develop guides for action, or otherwise
assist local community leaders in the
economic development of rural areas.

Priority communities. Communities
targeted for Agency assistance as
determined by the USDA Under

Secretary for Rural Development.
Priority communities are those that are
experiencing trauma due to natural
disasters or are undertaking or
completing fundamental structural
changes, have remained persistently
poor, or have experienced long-term
population decline or job deterioration.

Project. The result of the use of grant
funds provided under this subpart
through technical assistance or planning
relating to the economic development of
a rural area.

Rural and rural area. Any area of a
State that is not within the boundaries
of a city with a population in excess of
10,000 inhabitants, according to the
latest decennial census of the United
States.

State. Any of the 50 States, the
Commonwealth of Puerto Rico, the
Virgin Islands of the United States,
Guam, American Samoa, the
Commonwealth of the Northern Mariana
Islands, the Republic of Palau, the
Federated States of Micronesia, and the
Republic of the Marshall Islands.

Sustainable development.
Development planned and designed to
consider and balance environmental
quality, economic needs, and social
concerns.

Technical assistance. A
nonconstruction, problem solving
activity performed for the benefit of a
business or community to assist in the
economic development of a rural area.
The Agency will determine whether a
specific activity qualifies as technical
assistance.

United States. The 50 States of the
United States of America, the District of
Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands of the United
States, Guam, American Samoa, the
Commonwealth of the Northern Mariana
Islands, the Republic of Palau, the
Federated States of Micronesia, and the
Republic of the Marshall Islands.

§8§4287.604-4287.619 [Reserved]

§4284.620 Applicant eligibility.

(a) Grants may be made to public
bodies, nonprofit corporations, Indian
tribes on Federal or State reservations
and other Federally recognized tribal
groups, and cooperatives with members
that are primarily rural residents and
that conduct activities for the mutual
benefit of the members.

(b) Applicants must have sufficient
financial strength and expertise in
activities proposed in the application to
ensure accomplishment of the described
activities and objectives.

(1) Financial strength will be analyzed
by the Agency based on financial data
provided in the application. The
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analysis will consider the applicant’s
tangible net worth, which must be
positive, and whether the applicant has
dependable sources of revenue or a
successful history of raising revenue
sufficient to meet cash requirements.

(2) Expertise will be analyzed by the
Agency based on the applicant staff’s
training and experience in activities
similar to those proposed in the
application and, if consultants will be
used, on the staff’s experience in
choosing and supervising consultants.

(c) Any delinquent debt to the Federal
Government shall cause the applicant to
be ineligible to receive any RBOG funds
until the debt has been paid.

§4284.621 Eligible grant purposes.

(a) Grant funds may be used to assist
in the economic development of rural
areas by providing technical assistance
for business development and economic
development planning. Grant funds may
be used for, but are not limited to, the
following purposes:

(1) Identify and analyze business
opportunities that will use local rural
materials or human resources. This
includes opportunities in export
markets, as well as feasibility and
business plan studies.

(2) Identify, train, and provide
technical assistance to existing or
prospective rural entrepreneurs and
managers;

(3) Establish business support centers
and otherwise assist in the creation of
new rural businesses;

(4) Conduct local community or
multi-county economic development
planning;

(5) Establish centers for training,
technology, and trade that will provide
training to rural businesses in the
utilization of interactive
communications technologies to
develop international trade
opportunities and markets;

(6) Conduct leadership development
training of existing or prospective rural
entrepreneurs and managers; or

(7) Pay reasonable fees and charges for
professional services necessary to
conduct the technical assistance,
training, or planning functions.

(b) Grants may be made only when
there is a reasonable prospect that the
project will result in the economic
development of a rural area.

(c) Grants may be made only when the
proposal includes a basis for
determining the success or failure of the
project and individual major elements
of the project and outlines procedures
that will be taken to assess the project’s
impact at its conclusion.

(d) Grants may be made only when
the proposed project is consistent with

local and area-wide strategic plans for
community and economic development,
coordinated with other economic
development activities in the project
area and consistent with any USDA
Rural Development State Strategic Plan.

(e) A grant may be considered for the
amount needed to assist with the
completion of a proposed project,
provided that the project can reasonably
be expected to be completed within 2
full years after it is begun. If grant funds
are requested to establish or assist with
an activity of more than 2 years
duration, the amount of a grant
approved in any fiscal year will be
limited to the amount needed to assist
with no more than 1 full year of
operation. Subsequent grant requests
may be considered in subsequent years,
if needed to continue the operation, but
funding for 1 year provides no
assurance of additional funding in
subsequent years.

§84284.622-4287.628 [Reserved]

§4284.629 Ineligible grant purposes.

Grant funds may not be used to:

(a) Duplicate current services or
replace or substitute support previously
provided. If the current service is
inadequate, however, grant funds may
be used to expand the level of effort or
services beyond what is currently being
provided;

(b) Pay costs of preparing the
application package for funding under
this program;

(c) Pay costs of the project incurred
prior to the effective date of the grant
made under this subpart;

(d) Fund political activities;

(e) Pay for assistance to any private
business enterprise which does not have
at least 51 percent ownership by those
who are either citizens of the United
States or reside in the United States
after being legally admitted for
permanent residence;

(f) Pay any judgment or debt owed to
the United States; or

(g) Pay costs of real estate acquisition
or development or building
construction.

§4284.630 Other considerations.

(a) Civil rights compliance
requirements. All grants made under
this subpart are subject to title VI of the
Civil Rights Act of 1964 and part 1901,
subpart E of this title.

(b) Environmental review. All grants
made under this subpart are subject to
the requirements of subpart G of part
1940 of this title. Applications for
technical assistance or planning projects
are generally excluded from the
environmental review process by

§ 1940.333 of this title provided the
assistance is not related to the
development of a specific site.
Applicants for grant funds must
consider and document within their
plans the important environmental
factors within the planning area and the
potential environmental impacts of the
plan on the planning area, as well as the
alternative planning strategies that were
reviewed.

(c) Other USDA regulations. This
program is subject to the provisions of
the following regulations, as applicable;

(1) 7 CFR part 3015, Uniform Federal
Assistance Regulations;

(2) 7 CFR part 3016, Uniform
Administrative Requirements for Grants
and Cooperative Agreements to State
and Local Governments;

(3) 7 CFR part 3017, Governmentwide
Debarment and Suspension
(Nonprocurement) and
Governmentwide Requirements for
Drug-Free Workplace (Grants);

(4) 7 CFR part 3018, New Restrictions
on Lobbying;

(5) 7 CFR part 3019, Uniform
Administrative Requirements for Grants
and Agreements with Institutions of
Higher Education, Hospitals, and Other
Non-Profit Organizations; and

(6) 7 CFR part 3052, Audits of States,
Local Governments, and Non-profit
Organizations.

8§84284.631-4284.637 [Reserved]

§4284.638 Application processing.

(a) Applications.

(1) Applicants will file an original and
one copy of “Application For

Federal Assistance (For
Nonconstruction),” with the Agency
State Office (available in any Agency
office).

(2) All applications shall be
accompanied by:

(i) Copies of applicant’s
organizational documents showing the
applicant’s legal existence and authority
to perform the activities under the grant;

(ii) A proposed scope of work,
including a description of the proposed
project, details of the proposed activities
to be accomplished and timeframes for
completion of each task, the number of
months duration of the project, and the
estimated time it will take from grant
approval to beginning of project
implementation;

(iii) A written narrative which
includes, at a minimum, the following
items:

(A) An explanation of why the project
is needed, the benefits of the proposed
project, and how the project meets the
grant selection criteria;
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(B) Area to be served, identifying each
governmental unit, i.e., town, county,
etc., to be affected by the project;

(C) Description of how the project will
coordinate economic development
activities with other economic
development activities within the
project area;

(D) Business to be assisted, if
appropriate; economic development to
be accomplished;

(E) An explanation of how the
proposed project will result in increased
or saved jobs in the area and the number
of projected new and saved jobs;

(F) Description of the applicant’s
demonstrated capability and experience
in providing the proposed project
assistance or similar economic
development activities, including
experience of key staff members and
persons who will be providing the
proposed project activities and
managing the project;

(G) Method and rationale used to
select the areas and businesses that will
receive the service;

(H) Brief description of how the work
will be performed including whether
organizational staff or consultants or
contractors will be used; and

(I) Other information the Agency may
request to assist it in making a grant
award determination.

(iv) The latest financial information to
show the organization’s financial
capacity to carry out the proposed work.
At a minimum, the information should
include the most recent balance sheet
and an income statement. A current
audited report is required if available;

(v) An evaluation method to be used
by the applicant to determine if
objectives of the proposed activity are
being accomplished; and

(vi) Intergovernmental review
comments from the State Single Point of
Contact, or evidence that the State has
elected not to review the program under
Executive Order 12372.

(b) Letter of conditions. The Agency
will notify the approved applicant in
writing, setting out the conditions under
which the grant will be made.

(c) Applicant’s intent to meet
conditions. Upon reviewing the
conditions and requirements in the
letter of conditions, the applicant must
complete, sign and return a “‘Letter of
Intent to Meet Conditions,” to the
Agency; or if certain conditions cannot
be met, the applicant may propose
alternate conditions to the Agency. The
Agency must concur with any changes
proposed to the letter of conditions by
the applicant before the application will
be further processed.

8§4284.639 Grant selection criteria.

Agency officials will select projects to
receive assistance under this program
according to the following criteria:

(a) A score of 0 to 10 points will be
awarded based on the Agency
assessment of the extent to which
economic development resulting from
the proposed project will be sustainable
over the long term by local efforts,
without the need for continued
subsidies by governments or other
organizations outside the community.

(b) A score of 0 to 10 points will be
awarded based on the Agency
assessment of the extent to which the
project should lead to improvements in
the quality of economic activity within
the community, such as higher wages,
improved benefits, greater career
potential, and the use of higher levels of
skills than currently are typical within
the economy.

(c) If the grant will fund a critical
element of a larger program of economic
development, without which the overall
program either could not proceed or
would be far less effective, or if the
program to be assisted by the grant will
also be partially funded from other
sources, points will be awarded as
follows based on the percentage of the
cost of the overall program that will be
funded by the grant.

(1) Less than 20 percent—30 points;

(2) 20 but less than 50 percent—20
points;

(3) 50 but less than 75 percent—10
points; or

(4) More than 75 percent—o0 points.

(d) Points will be awarded for each of
the following criteria met by the
community or communities that will
receive the primary benefit of the grant.
However, regardless of the mathematical
total of points indicated by paragraphs
(d)(1) through (d)(5) of this section, total
points awarded under paragraph (d)
must not exceed 40.

(1) Experiencing trauma due to a
major natural disaster that occurred not
more than 3 years prior to the filing of
the application for RBOG assistance—15
points;

(2) Undergoing fundamental
structural change in the local economy,
such as that caused by the closing or
major downsizing of a military facility
or other major employer not more than
3 years prior to the filing of the
application for RBOG assistance—15
points;

(3) Has experienced long-term
poverty—10 points;

(4) Has experienced long-term
population decline—10 points; and

(5) Has experienced long-term job
deterioration—10 points.

(e) A score of 0 to 10 points will be
awarded based on the Agency
determination of the extent of the
project’s usefulness as a new best
practice as defined in §4284.603.

(f) The State Director may assign up
to 15 discretionary points to an
application. If allocation of funds under
National Office control is being
considered, the Agency Administrator
may assign up to 20 additional
discretionary points. Assignment of
discretionary points by either the State
Director or the Agency Administrator
must include a written justification.
Permissible justifications are geographic
distribution of funds, special
importance for implementation of a
strategic plan in partnership with other
organizations, or extraordinary potential
for success due to superior project plans
or qualifications of the grantee.

§4284.640 Appeals.

Any appealable adverse decision
made by the Agency may be appealed in
accordance with USDA appeal
regulations found at 7 CFR part 11. If
the Agency makes a determination that
a decision is not appealable, a request
for a determination of appealability may
be made to the National Appeals Staff.

§84284.641-4287.646 [Reserved]

§4284.647 Grant approval and obligation
of funds.

(a) The following statement will be
entered in the comment section of the
Request For Obligation of Funds, which
must be signed by the grantee:

The grantee certifies that it is in
compliance with and will continue to
comply with all applicable laws; regulations;
Executive Orders; and other generally
applicable requirements, including those
contained in 7 CFR part 4284, subpart G, and
7 CFR parts 3015, 3016, 3017, 3018, 3019,
and 3052 in effect on the date of grant
approval; and the approved Letter of
Conditions.

§4284.648 Fund disbursement.

The Agency will determine, based on
7 CFR parts 3015, 3016, and 3019, as
applicable, whether disbursement of a
grant will be by advance or
reimbursement. A Request for Advance
or Reimbursement, (available in any
Agency office) must be completed by
the grantee and submitted to the Agency
no more often than monthly to request
either advance or reimbursement of
funds.

8§§4284.649-4284.655 [Reserved]

§4284.656 Reporting.

(a) A Financial Status Report
(available in any Agency office) and a
project performance activity report will
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be required of all grantees on a quarterly
basis. The grantee will cause said
program to be completed within the
total sums available to it, including the
grant, in accordance with the scope of
work and any necessary modifications
thereof prepared by grantee and
approved by the Agency. A final project
performance report will be required
with the final Financial Status Report.
The final report may serve as the last
quarterly report. The final report must
provide complete information regarding
the jobs created and saved as a result of
the grant. Grantees shall constantly
monitor performance to ensure that time
schedules are being met, projected work
by time periods is being accomplished,
and other performance objectives are
being achieved. Grantees are to submit
an original of each report to the Agency.
The project performance reports shall
include, but not be limited to, the
following:

(1) A comparison of actual
accomplishments to the objectives
established for that period;

(2) Problems, delays, or adverse
conditions, if any, which have affected
or will affect attainment of overall
project objectives, prevent meeting time
schedules or objectives, or preclude the
attainment of particular project work
elements during established time
periods. This disclosure shall be
accompanied by a statement of the
action taken or planned to resolve the
situation; and

(3) Objectives and timetable
established for the next reporting
period.

(b) Within 1 year after the conclusion
of the project, the grantee will provide
a project evaluation report based on
criteria developed in accordance with
§§4284.621(c) and 4284.638(a)(2)(v).

(c) The Agency may also require
grantees to prepare a report suitable for
public distribution describing the
accomplishments made through the use
of the grant and, in the case where the
grant funded the development or
application of a “‘best practice,” to
describe that “‘best practice.”

(d) The grantee will provide for
Financial Management Systems which
will include:

(1) Accurate, current, and complete
disclosure of the financial result of each
grant.

(2) Records which identify adequately
the source and application of funds for
grant-supporting activities, together
with documentation to support the
records. Those records shall contain
information pertaining to grant awards
and authorizations, obligations,
unobligated balances, assets, liabilities,
outlays, and income.

(3) Effective control over and
accountability for all funds. Grantee
shall adequately safeguard all such
assets and shall assure that funds are
used solely for authorized purposes.

(e) The grantee will retain financial
records, supporting documents,
statistical records, and all other records
pertinent to the grant for a period of at
least 3 years after grant closing except
that the records shall be retained
beyond the 3-year period if audit
findings have not been resolved or if
directed by the United States. Microfilm
copies may be substituted in lieu of
original records. The Agency and the
Comptroller General of the United
States, or any of their duly authorized
representatives, shall have access to any
books, documents, papers, and records
of the grantee which are pertinent to the
specific grant program for the purpose
of making audit, examination, excerpts,
and transcripts.

§4284.657 Audit requirements.

Grantees must provide an annual
audit in accordance with 7 CFR part
3052. The audit requirements apply to
the years in which grant funds are
received and years in which work is
accomplished that will be paid for with
grant funds.

8§4284.658-4284.666 [Reserved]

§4284.667 Grant servicing.

Grants will be serviced in accordance
with part 1951, subparts E and O, of this
title. Grantees will permit periodic
inspection of the program operations by
a representative of the Agency. All non-
confidential information resulting from
the Grantee’s activities shall be made
available to the general public on an
equal basis.

§4284.668 Programmatic changes.

The Grantee shall obtain prior
approval for any change to the scope or
objectives of the approved project.
Failure to obtain prior approval of
changes to the scope of work or budget
may result in suspension, termination,
and recovery of grant funds.

§§4284.669-4284.683 [Reserved]

§4284.684 Exception authority.

The Administrator may, in individual
cases, grant an exception to any
requirement or provision of this subpart
provided the Administrator determines
that application of the requirement or
provision would adversely affect
USDA’s interest.

884284.685-4284.698 [Reserved]

§4284.699 Member delegate clause.

No member of Congress shall be
admitted to any share or part of this
grant or any benefit that may arise
therefrom; but this provision shall not
be construed to bar as a contractor
under the grant a publicly held
corporation whose ownership might
include a member of Congress.

§4284.700 OMB control number.

The reporting and recordkeeping
requirements contained in this
regulation have been approved by the
Office of Management and Budget under
the provisions of 44 U.S.C. chapter 35
and have been assigned OMB control
number 0570-0024 in accordance with
the Paperwork Reduction Act of 1995.
You are not required to respond to this
collection of information unless it
displays a valid OMB control number.

Dated: December 13, 1999.

Jill Long Thompson,

Under Secretary, Rural Development.

[FR Doc. 99-33203 Filed 12—22-99; 8:45 am]
BILLING CODE 3410-XY-U

DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service

9 CFR Parts 317 and 381
[Docket No. 99-016F]

Scale Requirements for Accurate
Weights, Repairs, Adjustments, and
Replacement After Inspection

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Affirmation of effective date for
direct final rule.

SUMMARY: On October 1, 1999, the Food
Safety and Inspection Service (FSIS)
published a direct final rule, “Scale
Requirements for Accurate Weights,
Repairs, Adjustments, and Replacement
After Inspection.” This direct final rule
notified the public of FSIS’s intention to
amend the Federal meat and poultry
products inspection regulations to
update references to the National
Institute of Standards and Technology
(NIST) Handbook 44, “Specifications,
Tolerances, and Other Technical
Requirements for Weighing and
Measuring Devices.” The 1999 edition
of NIST Handbook 44 was published in
November 1998 and is the most current
edition of the handbook. FSIS is
amending the provisions in its
regulations that reference NIST
Handbook 44 to reflect this most recent
edition. Because FSIS did not receive
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any adverse comments, or expressions
of intent to submit adverse comments,
within the scope of the rulemaking,
FSIS is affirming the November 30, 1999
effective date for this direct final rule.
EFFECTIVE DATES: November 30, 1999.
FOR FURTHER INFORMATION CONTACT:
Daniel L. Engeljohn, Director,
Regulations Development and Analysis
Division, Office of Policy, Program
Development, and Evaluation, Food
Safety and Inspection Service, U.S.
Department of Agriculture, (202) 720-
5627.

SUPPLEMENTARY INFORMATION:

Background

On October 1, 1999, FSIS published a
direct final rule, “Scale Requirements
for Accurate Weights, Repairs,
Adjustments, and Replacement After
Inspection” (64 FR 53186). This direct
final rule notified the public of FSIS’s
intention to amend the Federal meat
and poultry products inspection
regulations to update references to the
National Institute of Standards and
Technology (NIST) Handbook 44,
“Specifications, Tolerances, and Other
Technical Requirements for Weighing
and Measuring Devices.”” The 1999
edition of NIST Handbook 44 was
published in November 1998 and is the
most current edition of the handbook.
FSIS is amending the provisions in its
regulations that reference NIST
Handbook 44 to reflect this most recent
edition.

After publication of the direct final
rule, the American Meat Institute (AMI),
a national trade association representing
packers and processors of meat and
poultry products, contacted FSIS to
express a minor concern associated with
the rulemaking. AMI noted that Section
2.24 Automatic Weighing Systems of the
1999 edition of NIST Handbook 44 is a
tentative code, has only a trial or
experimental status, and is not intended
to be enforced by weights and measures
officials. AMI expressed concern that
FSIS inspection program employees
would not interpret Section 2.24 as
tentative and would enforce the
requirements of Section 2.24 against
existing equipment in meat and poultry
plants before it is adopted as a
permanent code. AMI requested that,
prior to the effective date of the rule,
FSIS issue some kind of notification to
its inspection program personnel
explaining that Section 2.24 is a
tentative code and is not enforceable
against existing equipment.

The direct final rule updates a
document, NIST Handbook 44, that has
previously been approved for
incorporation by reference in the Code

of Federal Regulations. The current FSIS
regulations reference the 1994 edition of
NIST Handbook 44, published in
November 1993. The 1994 edition of the
handbook does not include Section 2.24
Automatic Weighing Systems. In the
1999 edition of Handbook 44, it is
clearly stated that Section 2.24 has only
a trial or experimental status, and that

it is not intended to be enforced by
weights and measures officials.
However, Section 2.24 is intended to be
used by the National Type Evaluation
Program for type evaluation of
automatic weighing systems, which
permits these devices to be tested to
ensure conformance with a nationally
accepted standard.

When FSIS issues new regulations, it
provides the new or revised regulations
to inspection program employees. The
Agency also provides inspection
program employees with the necessary
implementing instructions. Therefore,
FSIS will issue notification to the field
employees explaining that Section 2.24
Automatic Weighing Systems is a
tentative code, and that it is not to be
enforced until it is upgraded to become
a permanent code.

Because FSIS did not receive any
adverse comments or intent to submit
adverse comments in response to the
direct final rule, the effective date
remains as November 30, 1999.

Done at Washington, DC, on: December 14,
1999.

Thomas J. Billy,

Administrator.

[FR Doc. 99-33205 Filed 12—22-99; 8:45 am)|]
BILLING CODE 3410-DM-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 21, 50, and 54
RIN 3150-AG12

Use of Alternative Source Terms at
Operating Reactors

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations to allow holders of operating
licenses for nuclear power plants to
voluntarily replace the traditional
source term used in design basis
accident analyses with alternative
source terms. This action will allow
interested licensees to pursue cost
beneficial licensing actions to reduce
unnecessary regulatory burden without
compromising the margin of safety of

the facility. The NRC is announcing the
availability of a draft regulatory guide
and a draft Standard Review Plan
section on this subject for public
comment. The NRC is also amending its
regulations to revise certain sections to
conform with the final rule published
on December 11, 1996, concerning
reactor site criteria.

EFFECTIVE DATE: January 24, 2000.

FOR FURTHER INFORMATION CONTACT: Mr.
Stephen F. LaVie, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone: (301) 415—
1081; or by Internet electronic mail to
sfl@nrc.gov.

SUPPLEMENTARY INFORMATION:

1. Background

II. Analysis of Public Comments

III. Section-by-Section Analysis

IV. Draft Regulatory Guide; Issuance,
Availability

V. Draft Standard Review Plan Section;
Issuance, Availability

VI. Referenced Documents

VII. Finding of No Significant Environmental
Impact; Availability

VIIIL. Paperwork Reduction Act Statement

IX. Regulatory Analysis

X. Regulatory Flexibility Act Certification

XI. Backfit Analysis

XII. Small Business Regulatory Enforcement
Fairness Act

XIII. National Technology Transfer and
Advancement Act

I. Background

A holder of an operating license (i.e.,
the licensee) for a light-water power
reactor is required by regulations issued
by the NRC (or its predecessor, the U.S.
Atomic Energy Commission, (AEC)) to
submit a safety analysis report (or, for
early reactors, a hazard summary report)
that contains assessments of the
radiological consequences of potential
accidents and an evaluation of the
proposed facility site. The NRC uses this
information in its evaluation of the
suitability of the reactor design and the
proposed site as required by its
regulations contained in 10 CFR Parts
50 and 100. Section 100.11, which was
adopted by the AEC in 1962 (27 FR
3509; April 12, 1962), requires an
applicant to assume (1) a fission product
release from the reactor core, (2) the
expected containment leak rate, and (3)
the site meteorological conditions to
establish an exclusion area and a low
population zone. This fission product
release is based on a major accident that
would result in substantial release of
appreciable quantities of fission
products from the core to the
containment atmosphere. A note to
§100.11 states that Technical
Information Document (TID) 14844,
“Calculation of Distance Factors for
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Power and Test Reactors,” may be used
as a source of guidance in developing
the exclusion area, the low population
zone, and the population center
distance. Changes to the design of the
facility and the procedures for operating
the facility are evaluated in part by
determining whether there are changes
to the calculated fission product release.

The fission product release from the
reactor core into containment is referred
to as the “source term” and it is
characterized by the composition and
magnitude of the radioactive material,
the chemical and physical properties of
the material, and the timing of the
release from the reactor core. The
accident source term is used to evaluate
the radiological consequences of design
basis accidents (DBAs) in showing
compliance with various requirements
of the NRC’s regulations. Although
originally used for site suitability
analyses, the accident source term is a
design parameter for accident mitigation
features, equipment qualification,
control room operator radiation doses,
and post-accident vital area access
doses. The measurement range and
alarm setpoints of some installed plant
instrumentation and the actuation of
some plant safety features are based in
part on the accident source term. The
TID-14844 source term was explicitly
stated as a required design parameter for
several Three Mile Island (TMI)-related
requirements.

The NRC’s methods for calculating
accident doses, as described in
Regulatory Guide 1.3, “Assumptions
Used for Evaluating the Potential
Radiological Consequences of a Loss of
Coolant Accident for Boiling Water
Reactors”’; Regulatory Guide 1.4,
“Assumptions Used for Evaluating the
Potential Radiological Consequences of
a Loss of Coolant Accident for
Pressurized Water Reactors’’; and
NUREG-0800, “‘Standard Review Plan
for the Review of Safety Analysis
Reports for Nuclear Power Plants,” were
developed to be consistent with the
TID—14844 source term and the whole
body and thyroid dose guidelines stated
in §100.11. In this regulatory
framework, the source term is assumed
to be released immediately to the
containment at the start of the
postulated accident. The chemical form
of the radioiodine released to the
containment atmosphere is assumed to
be predominantly elemental, with the
remainder being small fractions of
particulate and organic iodine forms.
Radiation doses are calculated at the
exclusion area boundary (EAB) for the
first 2 hours and at the low population
zone (LPZ) for the assumed 30-day
duration of the accident. The whole

body dose comes primarily from the
noble gases in the source term. The
thyroid dose is based on inhalation of
radioiodines. In analyses performed to
date, the thyroid dose has generally
been limiting. The design of some
engineered safety features, such as
containment spray systems and the
charcoal filters in the containment, the
building exhaust, and the control room
ventilation systems, are predicated on
these postulated thyroid doses.
Subsequently, the NRC adopted the
whole body and thyroid dose criteria in
Criterion 19 of 10 CFR Part 50,
Appendix A (36 FR 3255; February 20,
1971).

The source term in TID-14844 is
representative of a major accident
involving significant core damage and is
typically postulated to occur in
conjunction with a large loss-of-coolant
accident (LOCA). Although the LOCA is
typically the maximum credible
accident, NRC experience in reviewing
license applications has indicated the
need to consider other accident
sequences of lesser consequence but
higher probability of occurrence. Some
of these additional accident analyses
may involve source terms that are a
fraction of those specified in TID—
14844. The DBAs were not intended to
be actual event sequences but, rather,
were intended to be surrogates to enable
deterministic evaluation of the response
of the plant engineered safety features.
These accident analyses are
intentionally conservative in order to
address uncertainties in accident
progression, fission product transport,
and atmospheric dispersion. Although
probabilistic risk assessments (PRAs)
can provide useful insights into system
performance and suggest changes in
how the desired defense in depth is
achieved, defense in depth continues to
be an effective way to account for
uncertainties in equipment and human
performance. The NRC’s policy
statement on the use of PRA methods
(60 FR 42622; August 16, 1995) calls for
the use of PRA technology in all
regulatory matters in a manner that
complements the NRC’s deterministic
approach and supports the traditional
defense-in-depth philosophy.

Since the publication of TID-14844,
significant advances have been made in
understanding the timing, magnitude,
and chemical form of fission product
releases from severe nuclear power
plant accidents. Many of these insights
developed out of the major research
efforts started by the NRC and the
nuclear industry after the accident at
Three Mile Island (TMI). In 1995, the
NRC published NUREG-1465,
‘““Accident Source Terms for Light-Water

Nuclear Power Plants,” which utilized
this research to provide more physically
based estimates of the accident source
term that could be applied to the design
of future light-water power reactors. The
NRC sponsored significant review
efforts by peer reviewers, foreign
research partners, industry groups, and
the general public (request for public
comment was published in 57 FR
33374; July 28, 1992).

The information in NUREG-1465
presents a representative accident
source term (‘‘revised source term”’) for
a boiling-water reactor (BWR) and for a
pressurized-water reactor (PWR). These
revised source terms are described in
terms of radionuclide composition and
magnitude, physical and chemical form,
and timing of release. Where TID-14844
addressed three categories of
radionuclides, the revised source terms
categorize the accident release into eight
groups on the basis of similarity in
chemical behavior. Where TID-14844
assumed an immediate release of the
activity, the revised source terms have
five release phases that are postulated to
occur over several hours, with the onset
of major core damage occurring after 30
minutes. Where TID-14844 assumed
radioiodine to be predominantly
elemental, the revised source terms
assume radioiodine to be predominantly
cesium iodide (CsI), an aerosol that is
more amenable to mitigation
mechanisms.

For DBAs, the NUREG—1465 source
terms (up to and including the early in-
vessel phase) are comparable to the
TID-14844 source term with regard to
the magnitude of the noble gas and
radioiodine release fractions. However,
the revised source terms offer a more
representative description of the
radionuclide composition and release
timing. The NRC has determined
(SECY—-94-302, December 19, 1994) that
design basis analyses will address the
first three release phases—coolant, gap,
and in-vessel. The ex-vessel and late in-
vessel phases are considered to be
inappropriate for design basis analysis
purposes. These latter releases could
only result from core damage accidents
with vessel failure and core-concrete
interactions.

The objective of NUREG-1465 was to
define revised accident source terms for
regulatory application for future light
water reactors (LWRs). The NRC’s intent
was to capture the major relevant
insights available from severe accident
research to provide, for regulatory
purposes, a more realistic portrayal of
the amount of the postulated accident
source term. These source terms were
derived from examining a set of severe
accident sequences for LWRs of current
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design. Because of general similarities
in plant and core design parameters,
these results are considered to be
applicable to evolutionary and passive
LWR designs. The revised source term
has been used in evaluating the
Westinghouse AP600 standard design
certification application. (A draft
version of NUREG-1465 was used in
evaluating Combustion Engineering’s
(CE’s) System 80+ design.)

The NRC considered the applicability
of the revised source terms to operating
reactors and determined that the current
analytical approach based on the TID—
14844 source term would continue to be
adequate to protect public health and
safety, and that operating reactors
licensed under this approach would not
be required to reanalyze accidents using
the revised source terms. The NRC
concluded that some licensees may
wish to use an alternative source term
in analyses to support operational
flexibility and cost-beneficial licensing
actions and that some of these
applications could provide concomitant
improvements in overall safety and in
reduced occupational exposure. The
NRC initiated several actions to provide
a regulatory basis for operating reactors
to voluntarily amend their facility
design bases to enable use of the revised
source term in design basis analyses.
First, the NRC solicited ideas on how an
alternative source term might be
implemented. In November 1995, the
Nuclear Energy Institute (NEI)
submitted its generic framework,
Electric Power Research Institute
Technical Report TR—105909, ““Generic
Framework for Application of Revised
Accident Source Term to Operating
Plants.” This report and the NRC
response were discussed in SECY-96—
242 (November 25, 1996). Second, the
NRC initiated an assessment of the
overall impact of substituting the
NUREG-1465 source terms for the
traditionally used TID-14844 source
term at three typical facilities. This was
done to evaluate the issues involved
with applying the revised source terms
at operating plants. SECY-98-154 (June
30, 1998) described the conclusions of
this assessment. Third, the NRC
accepted license amendment requests
related to implementation of the revised
source terms at a small number of pilot
plants. Experience has demonstrated
that evaluation of a limited number of
plant-specific submittals improves
regulation and regulatory guidance
development. The review of these pilot
projects is currently in progress. Insights
from these pilot plant reviews have been
incorporated into the regulatory
guidance that was developed in

conjunction with this rulemaking.
Fourth, the NRC initiated an assessment
on whether rulemaking would be
necessary to allow operating reactors to
use an alternative source term. This
final rule and the supporting regulatory
guidance have resulted from this
assessment.

This final rulemaking for use of
alternative source terms is applicable to
holders of operating licenses issued
prior to January 10, 1997, under 10 CFR
Part 50, “Domestic Licensing of
Production and Utilization Facilities,”
and to holders of renewed licenses
under 10 CFR Part 54, “Requirements
for Renewal of Operating Licenses for
Nuclear Power Plants,” whose initial
operating license was issued prior to
January 10, 1997. The regulations of Part
50 are supplemented by those in other
parts of Chapter I of Title 10, including
Part 100, “Reactor Site Criteria.”” Part
100 contains language that qualitatively
defines a required accident source term
and contains a note that discusses the
availability of TID-14844. With the
exception of § 50.34(f), there are no
explicit requirements in Chapter I of
Title 10 to use the TID-14844 accident
source term. Section 50.34(f), which
addresses additional TMI-related
requirements, is only applicable to a
limited number of construction permit
applications pending on February 16,
1982, and to applications under Part 52.

An applicant for an operating license
is required by § 50.34(b) to submit a
final safety analysis report (FSAR) that
describes the facility and its design
bases and limits, and presents a safety
analysis of the structures, systems, and
components of the facility as a whole.
Guidance in performing these analyses
is given in regulatory guides. In its
review of the more recent applications
for operating licenses, the NRC has used
the review procedures in NUREG-0800,
“Standard Review Plan for the Review
of Safety Analysis Reports for Nuclear
Power Plants” (SRP). These review
procedures reference or provide
acceptable assumptions and analysis
methods. The facility FSAR documents
the assumptions and methods actually
used by the applicant in the required
safety analyses. The NRC’s finding that
a license may be issued is based on the
review of the FSAR, as documented in
the Commission’s safety evaluation
report (SER). Fundamental assumptions
that are design inputs, including the
source term, were required to be
included in the FSAR and became part
of the design basis? of the facility. From

1As defined in §50.2, design bases means that
information which identifies the specific functions
to be performed by a structure, system, or

a regulatory standpoint, the requirement
to use the TID—14844 source term is
expressed as a licensee commitment
(typically to Regulatory Guide 1.3 or
1.4) documented in the facility FSAR,
and is subject to the requirements of
§50.59.

In 1996 (61 FR 65175; December 11,
1996), the NRC amended its regulations
in 10 CFR Parts 21, 50, 52, 54, and 100.
That regulatory action produced site
criteria for future sites, presented a
stable regulatory basis for seismic and
geologic siting and the engineering
design of future nuclear power plants to
withstand seismic events, and relocated
source term and dose requirements for
future plants into Part 50. Because these
dose requirements tend to affect reactor
design rather than siting, they are more
appropriately located in Part 50. This
decoupling of siting from design is
consistent with the future licensing of
facilities using standardized plant
designs, the design features of which
have been or will be certified in a
separate design certification
rulemakings. This decoupling of siting
from design was directed by Congress in
the 1980 Authorization Act for the NRC.
Because the revised criteria would not
apply to operating reactors, the non-
seismic and seismic reactor site criteria
for operating reactors were retained as
Subpart A and Appendix A to Part 100,
respectively. The revised reactor site
criteria were added as Subpart B in Part
100, and revised source term and dose
requirements were moved to § 50.34.
The existing source term and dose
requirements of Subpart A of Part 100
will remain in place as the licensing
bases for those operating reactors that
do not elect to use an alternative source
term.

In relocating the source term and dose
requirements for future reactors to
§50.34, the NRC retained the
requirements for the exclusion area and
the low population zone, but revised the
associated numerical dose criteria to
replace the two different doses for the
whole body and the thyroid gland with
a single, total effective dose equivalent
(TEDE) value. The dose criteria for the
whole body and the thyroid, and the

component of a facility, and the specific values or
ranges of values chosen for controlling parameters
as reference bounds for design. These values may
be (1) restraints derived from generally accepted
“‘state of the art” practices for achieving functional
goals, or (2) requirements derived from analysis
(based on calculation and/or experiments) of the
effects of a postulated accident for which a
structure, system, or component must meet its
functional goals. The NRC considers the accident
source term to be an integral part of the design basis
because it sets forth specific values (or range of
values) for controlling parameters that constitute
reference bounds for design.
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immediate 2-hour exposure period were
largely predicated by the assumed
source term being predominantly noble
gases and radioiodines instantaneously
released to the containment and the
assumed “‘single critical organ” method
of modeling the internal dose used at
the time that Part 100 was originally
published. However, the current dose
criteria, by focusing on doses to the
thyroid and the whole body, assume
that the major contributor to doses will
be radioiodine. Although this may be
appropriate with the TID-14844 source
term, as implemented by Regulatory
Guides 1.3 and 1.4, it may not be true
for a source term based on a more
complete understanding of accident
sequences and phenomenology.

The postulated chemical and physical
form of radioiodine in the revised
source terms is more amenable to
mitigation and, as such, radioiodine
may not always be the predominant
radionuclide in an accident release. The
revised source terms include a larger
number of radionuclides than did the
TID-14844 source term as implemented
in regulatory guidance. The whole body
and thyroid dose criteria ignore these
contributors to dose. The NRC amended
its radiation protection standards in Part
20 in 1991 (56 FR 23391; May 21, 1991)
replacing the single, critical organ
concept for assessing internal exposure
with the TEDE concept that assesses the
impact of all relevant nuclides upon all
body organs. TEDE is defined to be the
deep dose equivalent (for external
exposure) plus the committed effective
dose equivalent (for internal exposure).
The deep dose equivalent (DDE) is
comparable to the present whole body
dose; the committed effective dose
equivalent (CEDE) is the sum of the
products of doses (integrated over a 50-
year period) to selected body organs
resulting from the intake of radioactive
material multiplied by weighting factors
for each organ that are representative of
the radiation risk associated with the
particular organ.

The TEDE, using a risk-consistent
methodology, assesses the impact of all
relevant nuclides upon all body organs.
Although it is expected that in many
cases the thyroid could still be the
limiting organ and radioiodine the
limiting radionuclide, this conclusion
cannot be assured in all potential cases.
The revised source terms postulate that
the core inventory is released in a
sequence of phases over 10 hours, with
the more significant release
commencing at about 30 minutes from
the start of the event. The assumption
that the 2-hour exposure period starts
immediately at the onset of the release
is inconsistent with the phased release

postulated in the revised source terms.
The final rule adopts the future LWR

dose criteria for operating reactors that
elect to use an alternative source term.

An accidental release of radioactivity
can result in radiation exposure to
control room operators. Normal
ventilation systems may draw this
activity into the control room where it
can result in external and internal
exposures. Control room designs differ
but, in general, design features are
provided to detect the accident or the
activity and isolate the normal
ventilation intake. Emergency
ventilation systems are activated to
minimize infiltration of contaminated
air and to remove activity that has
entered the control room. Personnel
exposures can also result from
radioactivity outside of the control
room. However, because of concrete
shielding of the control room, these
latter exposures are generally not
limiting. The objective of the control
room design is to provide a location
from which actions can be taken to
operate the plant under normal
conditions and to maintain it in a safe
condition under accident conditions.
General Design Criterion 19 (GDC-19),
“Control Room,” of Appendix A to 10
CFR Part 50 (36 FR 3255; February 20,
1971), establishes minimum
requirements for the design of the
control room, including a requirement
for radiation protection features
adequate to permit access to and
occupancy of the control room under
accident conditions. The GDC-19
criteria were established for judging the
acceptability of the control room design
for protecting control room operators
under postulated design basis accidents,
a significant concern being the potential
increases in offsite doses that might
result from the inability of control room
personnel to adequately respond to the
event.

The GDC-19 criteria are expressed in
terms of whole body dose, or its
equivalent to any organ. The NRC did
not revise the criteria when Part 20 was
amended (56 FR 23391; May 21, 1991)
instead deferring such action to
individual facility licensing actions
(NUREG/CR—-6204, “Questions and
Answers Based on the Revised 10 CFR
Part 20”’). This position was taken in the
interest of maintaining the licensing
basis for those facilities already
licensed. The NRC is replacing the
current dose criteria of GDC-19 for
future reactors and for operating
reactors that elect to use an alternative
source term with a criterion expressed
in terms of TEDE. The rationale for this
revision is similar to the rationale,
discussed earlier in this preamble, for

revising the dose criteria for offsite
exposures.

On January 10, 1997 (61 FR 65157),
the NRC amended 10 CFR Parts 21, 50,
52, 54, and 100 of its regulations to
update the criteria used in decisions
regarding power reactor siting for future
nuclear power plants. The NRC
intended that future licensing
applications in accordance with Part 52
utilize a source term consistent with the
source term information in NUREG—
1465 and the accident TEDE criteria in
Parts 50 and 100. However, during the
final design approval (FDA) and design
certification proceeding for the
Westinghouse AP600 advanced light-
water reactor design, the NRC staff and
Westinghouse determined that
exemptions were necessary from
§§50.34(f)(2)(vii), (viii), (xxvi), and
(xxviii) and 10 CFR Part 50, Appendix
A, GDC-19. This final rule would
eliminate the need for these exemptions
for future applicants under Part 52 by
making conforming changes to Part 50,
Appendix A, GDC-19 and § 50.34.

II. Analysis of Public Comments

The NRC published a proposed rule
in the Federal Register (64 FR 12117,
March 31, 1999); that would provide a
regulatory framework for the voluntary
implementation of alternative source
terms as a change to the design basis at
currently licensed power reactors, while
retaining the existing regulatory
framework for currently licensed power
reactor licensees who choose not to
implement an alternative source term.
The rule proposed relocating source
term and dose requirements that apply
primarily to plant design into 10 CFR
Part 50 for operating reactors that
choose to implement an alternative
source term. The rule also proposed
conforming changes to § 50.34(f) and
Part 50, Appendix A, GDC-19 to
eliminate the need for exemptions for
future applicants under Part 52.

The NRC received seven letters
commenting on the proposed rule. All
comments including those received by
the NRC after the expiration of the
public comment period but before June
25, 1999, were considered. The
commenters included two State
regulatory agencies, two nuclear
industry groups and three utilities. The
State of Florida Department of
Community Affairs indicated that they
had no comments on the proposed rule.
The State of New Jersey Department of
Environmental Protection concurred
with the NRC’s position on the use of an
AST in emergency preparedness
applications and stated a desire to
review the draft regulatory guidance
when issued. Winston & Strawn
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submitted comments on behalf of the
Nuclear Utility Backfitting and Reform
Group (NUBARG). The Nuclear Energy
Institute (NEI) submitted comments on
behalf of the nuclear industry. Two of
the utilities provided comments, while
the third endorsed the comments
submitted by NEI Copies of these letters
are available for public inspection and
copying for a fee at the NRC Public
Document Room, 2120 L Street NW.
(Lower Level), Washington, DC.

1. NUBARG Comments

NUBARG supports the rule, noting
that the rule as proposed defines an
acceptable regulatory process for
implementing more realistic accident
source terms. NUBARG requested
clarification in the final rule of
situations in which an alternative
source term (AST) may be applied in
future backfitting 2 decisions. First,
NUBARG suggests that the NRC clarify
the extent it intends to use the revised
source term in assessing whether new
generic requirements provide a cost-
justified, substantial increase in safety
in accordance with NRC’s backfitting
rule, § 50.109. NUBARG believes that
continued use of the source term in
TID-14844 for this purpose in spite of
its known limitations would be
inappropriate and could lead to overly
conservative estimates of the safety
impact of proposed new requirements.
Second, NUBARG suggests a similar
clarification for plant-specific backfit
decisions for plants that have not opted
to implement the revised source term.
NUBARG believes that the NRC has
discretion to take all relevant factors
into account in making its safety benefit
assessment of the proposed backfit,
including the current state of knowledge
concerning the accident source term.
NUBARG suggested that the statements
of considerations accompanying the
final rule address these issues. NUBARG
also suggests that relevant NRC
guidance should also be revised to
reflect NRC policy in these areas.

NRC Response. When radiological
consequence analyses are involved, the
NRC expects to use a technically
appropriate AST in evaluating generic
and plant-specific backfitting analyses,
including those proposed for facilities
that have not implemented an AST. The

2As provided in §50.109, Backfitting is defined
as the modification of or addition to systems,
structures, components, or the design of a facility;
or the design approval or manufacturing license for
a facility; or the procedures or organization required
to design, construct or operate a facility; any of
which may result from a new or amended provision
in the Commission rules or the imposition of a
regulatory staff position interpreting the
Commission rules that is either new or different
from a previously applicable staff position.

NRC agrees with the NUBARG position
that the NRC has discretion to take all
new information on accident source
terms into account. The NRC’s guidance
for evaluating proposed NRC regulatory
actions (including backfitting) are
contained in NUREG/BR—-0058,
“Regulatory Analysis Guidelines of the
U.S. Nuclear Regulatory Commission,”
and NUREG/BR-0184, “Regulatory
Analysis Technical Evaluation
Handbook.” These documents state that
value and impact (including adverse
effects on health and safety) parameters
are to be best estimates, preferably mean
or expected values. These documents
also provide that analyses are to be
based largely on risk considerations.

2. NEI Comment 1

NEI stated that the Section-by-Section
Analysis in the proposed rule notice is
consistent with the NRC’s intent to
permit limited application of the new
research results. NEI noted that these
limited applications are of two types: (1)
application of alternative source term
radiological composition and magnitude
in a quantitative analysis relative to the
effect on the performance of a given
engineered safety feature; or (2)
application of only the timing aspects in
conjunction with the original TID-
14844 source term. NEI stated that
proposed §50.67 appears to apply to
applications where a licensee would use
a completely new source term such as
NUREG-1465 in all aspects of the plant
design. The NEI comment
acknowledged that further guidance in a
subsequent regulatory guide and
standard review plan is helpful and
necessary. Nonetheless, NEI is
concerned that licensee pursuit of either
of these limited applications might
ultimately require seeking an exemption
to §50.67, or require extensive analysis.
NEI recommended that the NRC should:
(1) revise the proposed rule language to
accommodate limited application of an
alternative source term as done in the
Section-By-Section Analysis; (2) provide
clarification in the Statement of
Consideration (SOC) for the rule; and (3)
for applications that continue to use the
TID source term but incorporate
attributes of newer technical insights
such as timing of releases, specify that
the provisions of the proposed rule do
not apply.

NRC Response. The language of
§50.67(b) requires an evaluation of the
consequences of applicable design basis
accidents. The NRC believes that the use
of the modifier applicable provides the
basis for processing selective
implementations. Design basis accidents
not applicable to a particular selective
implementation would not be required

to be evaluated. The NRC expects that
the licensee will evaluate all applicable
impacts of the proposed AST
implementation. While a selective
implementation may result in a reduced
scope of evaluation, the licensee must
still demonstrate that the AST
implementation and any associated
proposed modifications will not result
in accident conditions exceeding the
criteria specified in § 50.67. Therefore,
these criteria are applicable to full and
selective implementations alike. The
scope of the required re-analyses will
depend on the specific application
proposed by the licensee. Guidance
with regard to this scope is properly
provided in the draft regulatory guide
prepared for this rule. Therefore, the
NRC has decided against revising the
rule language as suggested by NEI.
Consistent with the second NEI
recommendation, the NRC has modified
paragraph D of the section-by-section
analysis to clarify this issue.

3. NEI Comment 2

In its second comment, NEI noted that
the SOC provides that licensees may
need to perform additional evaluations
of equipment qualifications (§ 50.49).
The SOC should discuss the
circumstances when such an evaluation
may be necessary. NEI recommended
that the SOC should be amended to state
that regardless of source term used, the
licensee would be required to re-
evaluate the equipment qualification
only when a plant modification alters
the plant configuration so that the
underlying assumptions, with respect to
dose distribution and effects, are
materially altered. NEI summarized
conclusions of several references in
support of its position. NEI stated that
there is no basis to require or expect
additional analyses of equipment
qualification if a licensee applied the
alternative source term in limited scope
applications, absent a plant
configuration change that materially
alters the dose distribution and effects
assumed in existing analyses.

NRC Response. The re-baselining
study prepared by the NRC staff (SECY—
98-154, June 30, 1998) considered the
impact of an AST on analyses of the
postulated integrated radiation doses for
plant components exposed to
containment atmosphere radiation
sources and those exposed to
containment sump radiation sources.
The staff’s conclusions regarding the
atmosphere sources are consistent with
those identified by NEI in its comment.
However, the re-baselining study also
concluded that the increased
concentration of cesium in the
containment sump water could result in
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an increase in the postulated integrated
radiation doses for certain plant
components subject to equipment
qualification. It is because of this
conclusion that the NRC included the
discussion in the SOC regarding re-
evaluation of equipment environmental
qualification. The NEI comment
provides no additional information that
would cause the NRC to change its
position on this matter. Further, the
NRC has determined that it is necessary
to consider the potential impact of the
postulated cesium concentration in the
containment sump water as it applies to
all operating power reactors, not just to
those licensees amending their design
basis to use an AST. Since the
postulated increase in the integrated
dose occurs only following an accident,
there is no adverse effect on equipment
relied upon to perform safety functions
immediately following an accident.
Rather, this issue affects equipment that
is required to be operable longer than
about 30 days to 4 months after an
accident. As such, the NRC determined
that continued plant operation does not
pose an immediate threat to public
health and safety. Also, should such
long-term equipment fail there will not
be an undue threat to public health and
safety as protective actions for the
public would have already been
implemented by the time the postulated
failure could occur. In addition, the
time period between the onset of the
event and the projected failure allows
compensatory measures to be taken to
prevent the equipment failure or to
restore the degraded safety function.
The NRC will evaluate this issue as a
generic safety issue to determine
whether further regulatory actions are
justified. The final regulatory guide, or
subsequent revisions thereto, is
expected to reflect the resolution of this
generic safety issue.

4. NEI Comment 3

NEI recommends that the definition of
Source Term in §50.2 be revised to
“Source term refers to the magnitude
and mix of radionuclides released from
the fuel, their physical and chemical
form, and the timing of their release.”
NEI stated that the language in the
proposed rule would prohibit the use of
§50.67 for accidents such as the fuel
handling accident.

NRC Response. The NRC agrees with
the proposed revision. The proposed
definition was consistent with the
definition of source term as used in
NUREG-1465, which was written
primarily to address loss of coolant
accidents (LOCA). The regulatory
guidance for this rule extends the
NUREG-1465 source terms to other

accidents which involve core damage.
The definition suggested by NEI is
consistent with the proposed use of the
AST. The §50.2 definition has been
revised in the final rule to reflect the
change suggested by NEI and that
suggested by Arizona Public Service
Comment 1 below.

5. NEI Comment 4

NEI stated that the proposed rule does
not permit new test reactors to use an
alternative source term. New test
reactors would have to use the Part 100
Subpart A, “Evaluation Factors for
Stationary Power Reactor Site
Applications Before January 10, 1997,
and for Testing Reactors,” even though
their application for an operating
license would be filed after January 10,
1997. The use of Section 50.67,
‘““Accident Source Term,” is limited to
holders of operating licenses issued
before January 10, 1997. This wording
prohibits new test reactors from using
the alternative source term. NEI
recommended that § 50.67 be amended
to allow new test reactors to use an
alternative source term.

NRC Response. Section 50.67 applies
only to holders of licenses for operating
reactors, including test reactors, whose
licenses were issued before January 10,
1997. There is no regulatory
requirement for a specific source term
for reactors to be licensed in the future,
including test reactors. Accordingly, no
regulatory action is necessary to
accommodate the NEI recommendation.

6. Duke Energy Corporation Comment

Duke Energy Corporation (Duke)
endorsed the comments submitted on
behalf of the industry by NEI Duke
stated that the proposed § 50.67(b)(1)
was not clear regarding whether
licensees will be allowed to use a
revised source term on a limited basis
(e.g., for analyses of a specific accident
or function), or whether they will be
required to review the entire
radiological consequence analyses to
apply for the new source term. Duke
suggested that necessary guidance be
provided in the draft regulatory
guidance to allow for limited use of the
new source terms where such use can be
justified.

NRC Response. This comment is
similar to NEI Comment 1 addressed
previously. As stated in the SOC, the
NRC will consider justifiable limited
(i.e., selective) applications of an AST.
Although a selective implementation
may result in a reduced scope of
evaluation, the licensee must still
demonstrate that the AST
implementation and any associated
proposed modifications will not exceed

the criteria specified in § 50.67. The
scope of the required re-analyses will
depend on the specific application
proposed by the licensee. Regulatory
guidance on selective implements and
the scope of required re-analyses has
been included in the draft guide and are
available as announced in this Federal
Register notice.

7. Arizona Public Service Company
Comment 1

Arizona Public Service Company
(APS) noted that the SOC statement, “‘a
subsequent change to the source term
must be made through a license
amendment” could be interpreted as
requiring prior NRC approval for any
change in the magnitude and mix of
radionuclides released from the reactor
core. APS stated that this interpretation
could place additional restrictions on
licensee efforts at economical fuel
management, including reload design.

NRC Response. The NRC agrees with
the APS comment. The NRC had
intended the phrase ‘“magnitude and
mix” to refer to the fractions of the
fission product inventory of the
radionuclides released from the reactor
fuel. The NRC intent for the provision
in question was to require approval for
changes in the radioactivity release
fractions, the radionuclides released,
their physical and chemical form, and
the timing of their release. Since
“magnitude and mix” could be a source
of confusion, the NRC has modified the
§50.2 definition of Source Term in the
final rule to read: “Source term refers to
the magnitude and mix of the
radionuclides released from the fuel,
expressed as fractions of the fission
product inventory in the fuel, as well as
their physical and chemical form, and
the timing of their release.” This is
consistent with NUREG-1465 when it
refers to “magnitude and mix,” since
the NUREG—1465 presents these data in
the form of tables of release fractions
and radionuclides. This revised
language also addresses NEI Comment 3
above.

8. Arizona Public Service Company
Comment 2

In its second comment, APS noted
that NUREG—-1465 contains a disclaimer
that the accident source terms provided
therein may not be applicable to fuel
irradiated in excess of 40 GWD/MTU.
The NRC has licensed core designs with
fuel irradiations of up to 62 GWD/MTU.
APS questioned whether the NRC staff
was going to address the affect of high
burnups on a generic basis, or on a
facility-by-facility basis.

NRC Response. The AST tabulated in
the draft regulatory guidance, which
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differs in some aspects from that
provided in NUREG-1465, is applicable
to peak rod average irradiations up to 62
GWD/MTU. Attachment 1 to the
regulatory analysis for this rulemaking
describes the bases of this extension in
fuel irradiation as it applies to the AST.
There are some facility-by-facility
considerations. For example, the
increase in core inventory for some
long-lived radionuclides and the change
in isotopic mix due to the increase in
plutonium fission as the fuel ages is
addressed by the Draft Guide-1081
provision that licensees re-analyze the
core inventory based on current
operating parameters, including fuel
burnup.

III. Section-by-Section Analysis
A. Section 50.2

The general “definitions” section for
Part 50 is supplemented by adding a
definition of source term for the purpose
of §50.67. In NUREG—-1465, the source
term is defined by five projected
characteristics: (1) magnitude of
radioactivity release, (2) radionuclides
released, (3) physical form of the
radionuclides released, (4) chemical
form of the radionuclides released, and
(5) timing of the radioactivity release.
The definition of source term in §50.2
embodies the NUREG-1465 definition;
however, the §50.2 definition includes
the clarifying phrase, “expressed as
fractions of the fission product
inventory in the fuel,” (see prior
response to Arizona Public Service
Comment 1). Although all five
characteristics should be addressed in
applications proposing the use of an
alternative source term, there may be
technically justifiable applications in
which all five characteristics need not
be addressed. The NRC intends to allow
licensees flexibility in implementing
alternative source terms consistent with
maintaining a conservative, clear,
logical, and consistent plant design
basis. The regulatory guidance that
supports this final rule describes an
acceptable basis for defining the
characteristics of an alternative source
term.

B. Section 50.67(a)

This paragraph defines the licensees
that may seek to revise their current
radiological source term with an
alternative source term. The final rule is
applicable to holders of operating
licenses that were issued under 10 CFR
Part 50 before January 10, 1997, and to
holders of renewed licenses issued
under 10 CFR Part 54 whose initial
operating license was issued prior to
January 10, 1997. The final rule does not

require licensees to revise their current
source term. The NRC considered the
acceptability of the TID-14844 source
term at current operating reactors and
determined that the analytical approach
based on the TID-14844 source term
would continue to be adequate to
protect public health and safety, and
that operating reactors licensed under
this approach should not be required to
reanalyze design basis accidents using a
new source term. The final rule does not
explicitly define an alternative source
term. In lieu of an explicit reference to
NUREG-1465, Footnote 1 to the final
rule identifies the significant attributes
of an accident source term. The
regulatory guidance that is being issued
to support this final rule will identify
ASTs (based on the NUREG-1465
source terms) that are acceptable
alternatives to the source term in TID-
14844, and will provide implementation
guidance. This approach will provide
for future revised source terms if they
are developed and will allow licensees
to propose additional alternatives for
NRC consideration.

C. Section 50.67(b)(1)

This paragraph of § 50.67 identifies
the information that a licensee must
submit as part of a license amendment
application to use an alternative source
term. Because of the extensive use of the
accident source term in the design and
operation of a power reactor and the
potential impact on postulated accident
consequences and margins of safety of a
change of such a fundamental design
assumption, the NRC has determined
that any change to the design basis to
use an alternative source term should be
reviewed and approved by the NRC in
the form of a license amendment.
Changes to the source term, by itself,
would ordinarily constitute a no
significant hazards consideration. In
addition, generic analyses performed by
the NRC staff in support of this final
rule have indicated that there are
potential changes to the facility as
documented in the FSAR that will
constitute a no significant hazards
consideration. However, these
determinations will have to be made for
each proposed change based upon
facility-specific evaluations. The
procedural requirements for processing
a license amendment are presented in
§§50.90 through 50.92.

The NRC’s regulations provide a
regulatory mechanism for a licensee to
effect a change in its design basis in
§50.59 3 that allows a licensee to make

3Section 10 CFR 50.59 is being amended in a
parallel, but separate, rulemaking action. That
rulemaking, when implemented is expected to

changes to the facility as described in
the final safety analysis report (FSAR)
without prior NRC approval, if the
proposed change meets certain criteria
specified in § 50.59. If the criteria are
not met, the licensee must request NRC
approval of the change using the license
amendment process detailed in § 50.90.
Significant to this final rule is the
criterion that NRC review is required if
the proposed change would result in a
greater than minimal increase in
consequences of an accident or
malfunction. In many applications,
alternative source terms may reduce the
postulated consequences of the accident
or malfunction. For this reason, the NRC
determined that the regulatory
framework of § 50.59 might not provide
assurance that this change in the design
basis would be recognized by the
licensee as needing review by the NRC
staff.

After a licensee has been authorized
to substitute an alternative source term
in its design basis, subsequent changes
to the facility that involve an alternative
source term may be processed under
§50.59 or §50.90, as appropriate.
However, a subsequent change to the
fractions of the fission product
inventory of the radionuclides released
from the reactor fuel, their chemical and
physical form, or the timing of their
release as tabulated in the regulatory
guidance (with deviations proposed by
the licensee and approved by the NRC)
could not be implemented under
§50.59. This provision applies only to
these tabulated parameters.

The final rule will require the
applicant to perform analyses of the
consequences of applicable design basis
accidents previously analyzed in the
safety analysis report and to submit a
description of the analysis inputs,
assumptions, methodology, and results
of these analyses for NRC review.
Applicable evaluations may include, but
are not limited to, those previously
performed to show compliance with
§100.11, § 50.49, Part 50 Appendix A
GDC-19, §50.34(f), and NUREG-0737,
“Clarification of TMI Action Plan
Requirements,” requirements II.B.2,
I1.B.3, II1.D.3.4. The regulatory guidance
that supports this final rule will provide
guidance on the scope and extent of
analyses used to show compliance with
this rule and on the assumptions and
methods used therein. It is not the
NRC'’s intent that all of the design basis
radiological analyses for a facility be

replace the unreviewed safety question (USQ)
concept. Further, the criteria for consequences are
being revised from ‘“‘may be increased” to “result
in more than a minimal increase.” Those changes
are not expected to invalidate the conclusions
drawn in this analysis.



Federal Register/Vol. 64,

No. 246/ Thursday, December 23, 1999/Rules and Regulations

71997

performed again as a prerequisite for
approval of the use of an alternative
source term. Nor is it the NRC’s intent
that EAB, LPZ, and control room dose
calculations be performed for all
applications under § 50.67. The NRC
does expect that the applicant will
perform sufficient evaluations,
supported by calculations as warranted,
to demonstrate the acceptability of the
proposed amendment.

D. Sections 50.67(b)(2)(1),(ii), (iii)

These subparagraphs contain the
three criteria for NRC approval of the
license amendment to use an alternative
source term. A detailed rationale for the
use of 0.25 Sv (25 rem) TEDE as an
accident dose criterion and the use of
the 2-hour exposure period resulting in
the maximum dose for future LWRs is
provided at 61 FR 65157 (December 11,
1996). The same considerations that
formed the basis for that rationale are
similarly applicable to operating
reactors that elect to use an alternative
source term. The NRC believes that it is
technically appropriate and logical to
extend the philosophy of decoupling of
design and siting, and the dose criteria
established for future LWRs to operating
reactors that elect to use an alternative
source term.

The NRC is replacing the current
GDC-19 dose criteria for operating
reactors that elect to use an alternative
source term with a criterion of 0.05 Sv
(5 rem) TEDE for the duration of the
accident. This criterion is included in
§50.67 as well as in GDC—-19 in order
to co-locate all of the dose requirements
associated with alternative source terms.
The bases for the NRC’s decision are:
first, that the criteria in GDC-19 and
that in the final rule are based on a
primary occupational exposure limit.
Second, the language in GDG-19: “5
rem whole body, or its equivalent to any
part of the body” is subsumed by the
definition of TEDE in § 20.1003 and by
the 0.05 Sv (5 rem) TEDE annual limit
in §20.1201(a). Although the weighting
factors stated in § 20.1003 for use in
determining TEDE differ in magnitude
from the weighting factors implied in
the 0.3 Sv (30 rem) thyroid criteria used
for showing compliance with GDC-19,
these differences are the result of
improvement in the science of assessing
internal exposures and do not represent
a reduction in the level of protection.
Third, as discussed earlier, the use of
TEDE in conjunction with alternative
source terms has been deemed
appropriate and necessary. Fourth, the
use of TEDE for the control room dose
criterion is consistent with the use of
TEDE in the accident dose criteria for
offsite exposure.

The NRC has not included a
“capping” limitation, an additional
requirement that the dose to any
individual organ not be in excess of
some fraction of the total as provided for
routine occupational exposures. The
bases for the NRC’s decision are: first,
that this non-inclusion of a “capping”
limitation is consistent with the final
rule published in December 11, 1996 (61
FR 65157), with regard to doses to
persons offsite. Second, the use of 0.05
Sv (5 rem) TEDE as the control room
criterion does not imply that this would
be an acceptable exposure during
emergency conditions, or that other
radiation protection standards of Part
20, including individual organ dose
limits, might not apply. This criterion is
provided only to assess the acceptability
of design provisions for protecting
control room operators under postulated
DBA conditions. The DBA conditions
assumed in these analyses, although
credible, generally do not represent
actual accident sequences but are
specified as conservative surrogates to
create bounding conditions for assessing
the acceptability of engineered safety
features. Third, § 20.1206 permits a
once-in-a-lifetime planned special dose
of five times the annual dose limits.
Also, Environmental Protection Agency
(EPA) guidance sets a limit of five times
the annual dose limits for workers
performing emergency services such as
lifesaving or protection of large
populations.

Considering the individual organ
weighting factors of § 20.1003 and
assuming that only the exposure from a
single organ contributed to TEDE, the
organ dose, although exceeding the dose
specified in § 20.1201(a), would be less
than that considered acceptable as a
planned special dose or as an
emergency worker dose. The NRC is not
suggesting that control room dose
during an accident can be treated as a
planned special exposure or that the
EPA emergency worker dose limits are
an alternative to GDC-19 or the final
rule. However, the NRC does believe
that these provisions offer a useful
perspective that supports the conclusion
that the organ doses implied by the 0.05
Sv (5 rem) criterion can be considered
to be acceptable due to the relatively
low probability of the events that could
result in doses of this magnitude.

Although the dose criteria in the final
rule supersede the dose criteria in GDG—
19, the other provisions of GDC-19
remain applicable.

There may be technically justifiable
implementations of an AST that would
not require calculation of the EAB, LPZ,
or control room doses. For example, a
proposed modification to change the

closure time of a containment isolation
valve from 2 seconds to 5 seconds may
be based on the timing insights of the
AST. Although a specific calculation
might not be necessary in this case, the
licensee is still required to affirm with
reasonable assurance that the doses
would comply with these stated criteria.

E. 10 CFR Part 50, Appendix A, GDC-
19

GDC-19 is changed to include the
TEDE dose criterion for control room
design for applicants for construction
permits, design certifications, and
combined licenses that submitted
applications after January 10, 1997 (the
effective date of the 1996 rulemaking
adopting the TEDE criterion), and for
those licenses using an alternative
source term under § 50.67. The change
to GDC-19 addresses the use of
alternative source terms at operating
reactors and a deficiency identified in
the regulatory framework for early site
permits, standard design certifications,
and combined licenses under Part 52.
Sections 52.18, 52.48, and 52.81
establish that applications filed under
Part 52, Subparts A, B, and C,
respectively, will be reviewed according
to the standards given in 10 CFR Parts
20, 50, 51, 55, 73, and 100 to the extent
that those standards are technically
relevant to the proposed design.
Therefore, GDG-19 is pertinent to
applications under Part 52.

The final rule that became effective on
January 10, 1997 (61 FR 65157;
December 11, 1996), established
accident TEDE criteria (in § 50.34) for
applicants under Part 52 but did not
change the existing control room whole
body (or equivalent) dose criterion in
GDC-19. Thus, exemptions from the
dose criteria in the current GDC-19
were necessary in the design
certification process for the
Westinghouse AP600 advanced LWR in
order to use the 0.05 Sv (5 rem) TEDE
criterion deemed necessary for use with
alternative source terms. Exemptions
will arguably be necessary for future
applicants for construction permits,
design certifications, and combined
licenses. This amendment will
eliminate the need for these exemptions.

F. Sections 21.3, 50.2, 50.49(b)(1)(i)(C),
50.65(b)(1), and 54.4(a)(1)(iii)

These sections are revised to conform
with the relocation of accident dose
criteria from §100.11 to § 50.67 for
operating reactors that have amended
their design bases to use an alternative
source term.
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G. Section 50.34

A new footnote to § 50.34 has been
added to define what constitutes an
accident source term. This new footnote
is identical to the existing footnote 1 to
§100.11, and was added to provide for
consistency between Parts 50 and 100.

H. Sections 50.34(f)(2)(vii), (viii), (xxvi)
and (xxviii)

These paragraphs are revised to
replace an explicit reference to the
“TID-14844 source term”” with a more
general reference to “accident source
term.” These changes potentially affect
three classes of applicants. The first
affected class is comprised of applicants
for design certification under Part 52,
Subpart B. Section 52.47(a)(1)(ii) states
that applications for combined licenses
must contain, inter alia, ‘“‘demonstration
of compliance with any technically-
relevant portions of the Three Mile
Island requirements set forth in
§50.34(f).” Section 50.34(f) contains
several references to the TID-14844
source term. These references were
modified to delete the reference to TID—
14844. This change makes it clear that
applicants for combined licenses should
not use the TID-14844 source term but
should use the source term in the
referenced design certification, or a
source term that is justified in the
combined license application. The
second affected class is comprised of
applicants for combined licenses under
Part 52, Subpart C. Section 52.79(b)
makes the requirements of 52.47(a)(1)(i)
applicable if a certified design is not
referenced. Thus, the combined license
applicant is also subject to the
requirements of Section 50.34(f).

The third affected class is the small
subset of plants that had construction
permits pending on February 16, 1982.
With the proposed change, these plants
could use either the TID—-14844 source
term or an alternative source term in
their operating license applications.

IV. Draft Regulatory Guide; Issuance,
Availability

The Nuclear Regulatory Commission
is issuing for public comment a draft of
a guide planned for its Regulatory Guide
Series. This series has been developed
to describe and make available to the
public information such as methods
acceptable to the NRC staff for
implementing specific parts of the
Commission’s regulations, techniques
used by the staff in evaluating specific
problems or postulated accidents, and
data needed by the NRC staff in its
review of applications for permits and
licenses. Copies of the draft guide may
be obtained as described in Section VI,

“Referenced Documents,” of these
statements of consideration. You may
also download copies from the NRC’s
interactive rulemaking forum website
through the NRC home page (http://
ruleforum.llnl.gov/cgi-bin/rulemake).

The draft guide, temporarily
identified by its task number DG-1081
(which should be mentioned in all
correspondence concerning this draft
guide) is titled ““Alternative Radiological
Source Terms for Evaluating Design
Basis Accidents at Nuclear Power
Reactors.” This guide is intended for
Division 1, “Power Reactors.” This draft
guide is being developed to provide
regulatory guidance on the
implementation of an alternative source
term at an operating reactor. The guide
addresses issues involving limited or
selective implementation of an
alternative source term and probabilistic
risk assessment (PRA) issues related to
plant modifications based on an
alternative source term, and provides
guidance on the scope and extent of
affected design basis accident (DBA)
radiological analyses and associated
acceptance criteria. The guide includes
revised assumptions and methods for
each affected DBA in a series of
appendices. These appendices
supersede the guidance in Regulatory
Guides 1.3, 1.4, 1.5, 1.25, and 1.77, and
supplement guidance in Regulatory
Guide 1.89 for those facilities using an
alternative source term.

The draft guide has not received
complete NRC staff review and does not
represent an official NRC staff position.

Previous draft versions of DG-1081
have been made publicly available to
support technical interactions with the
public. This Federal Register
announcement provides an opportunity
for the public to provide comments on
the DG-1081 guidance. The NRC staff
will consider the public comments in its
efforts to finalize the regulatory
guidance.

The Commission invites advice and
recommendations on the content of the
draft regulatory guide. Comments and
suggestion are particularly requested on
the following questions.

A. Scope of Implementation

1. The guidance provided in the draft
regulatory guide is intended to allow
licensees the maximum flexibility in
pursuing technically justifiable AST
implementations provided that a clear,
consistent, and logical design basis is
maintained. Comments are specifically
requested on the following questions.

A. Does the proposed guidance
provide the desired flexibility while
providing reasonable assurance that a

clear, consistent, and logical design
basis will be maintained?

B. Is there a less complex alternative
approach that would provide the
desired flexibility while maintaining a
clear, consistent, and logical design
basis?

C. Should the Commission allow
licensees that have received approval
for a selective implementation to extend
the AST and the TEDE criteria to other
design basis applications (that do not
involve reanalysis of the DBA LOCA)
under § 50.59 rather than under § 50.67
as currently proposed?

2. The guidance would allow selective
implementation of the characteristics
(i.e., the fractions of fission product
inventory of the radionuclides released
from the reactor fuel, their chemical and
physical form, and the timing of their
release) of an AST. The Commission
believes that implementations based
only on the timing insights of an AST
may be technically justifiable. The
Commission believes that the other
combinations may be internally
inconsistent. Comments are specifically
requested on the following questions.

A. What other combinations of AST
characteristics are technically
consistent?

B. What plant modifications might be
based on these combinations?

B. Scope of Re-Analyses

1. The draft regulatory guide provides
guidance on the scope of the re-analyses
that should be performed to support an
AST implementation. Comments are
requested on the following questions.

A. Is the proposed guidance on the
scope of re-analyses technically
appropriate and clear? How could it be
improved?

B. The guidance allows licensees to
disposition certain impacts of an AST
on the basis of the NRC staff’s re-
baselining study. Does this study or
other documents provide a sufficient
basis for the Commission to generically
disposition these impacts?

2. It may be possible for licensees to
demonstrate that the doses from certain
affected analyses assessed using the
prior source term and dose methodology
would be greater than the doses
obtained using a proposed AST and the
TEDE methodology. The proposed
guidance would allow the licensee to
disposition these affected analyses
without re-calculation. Nonetheless, the
design basis would now include the
approved AST and TEDE criteria. The
guidance in the draft regulatory guide
would require the licensee to update the
calculation to be consistent with the
approved AST and dose methodology
described in the facility design basis in
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the event of a subsequent re-calculation.
Comments are requested on the
following questions.

A. Should the Commission allow
licensees to continue to use the prior
source term and dose criteria for these
analyses and not require that they be
updated on subsequent revisions?

B. If the analyses are not updated,
how will licensees assure that the
earlier conclusion that the analyses are
limiting remains valid following
subsequent revisions?

3. Analyses of the integrated radiation
doses for environmental qualification of
certain equipment important to safety
will be affected by the increased
concentration of radioactive cesium in
the containment sump water. The
Commission has been considering the
position that licensees proposing to
implement an AST must address all
impacts of the proposed
implementation, including the impact of
the increased cesium concentration.
However, the Commission now believes
it may be necessary for all operating
power reactors to address the postulated
increase in the cesium concentration.
The Commission will consider this
issue as a generic safety issue.
Comments are requested on the
following questions.

A. Is there information that should be
considered by the Commission in
resolving this generic issue?

B. If the Commission should conclude
that there is safety significance but that
the costs of implementing corrective
actions are not justified on a generic
basis, should licensees who are
voluntarily proposing to amend their
design basis to use an AST be required
to address the impact of the increased
cesium concentration?

C. If a licensee proposes a change in
the plant configuration that would
result in an increase in the integrated
dose for one or more components and
this licensee is also proposing, or has
already implemented an AST, should
the re-analysis of the integrated dose be
based on that AST or on the prior
TID14844 source term?

Comments may be accompanied by
relevant information or supporting data.
Written comments may be mailed to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, Attention: Rulemakings and
Adjudications Staff. Mail Stop 016C1.
Copies of comments received may be
examined at the NRC Public Document
Room, 2120 L Street NW., Washington,
DC. Comments will be most helpful if
received by March 7, 2000.

You may also provide comments via
the NRC’s interactive rulemaking
website through the NRC home page

(http://ruleforum.llnl.gov/cgi-bin/
rulemake). This site provides the
availability to upload comments as files
(any format), if your web browser
supports that function. For information
about the interactive rulemaking
website, contact Ms. Carol Gallagher,
(301) 415-5905; or by internet electronic
mail to cag@nrc.gov. For information
about the draft guide, contact Mr.
Stephen F. LaVie, (301) 415-1081;
Internet electronic mail sfl@nrc.gov.

Although a time limit is given for
comments on this draft guide,
comments and suggestions in
connection with items for inclusion in
guides currently being developed or
improvements in all published guides
are encouraged at any time.

V. Draft Standard Review Plan Section;
Issuance, Availability

The Nuclear Regulatory Commission
is issuing for public comment a draft of
a new section to NUREG-0800,
“Standard Review Plan.” Standard
review plan (SRP) sections are prepared
for the guidance of the Office of Nuclear
Reactor Regulation staff responsible for
the review of applications to construct
and operate nuclear power plants. These
documents are made available to the
public as part of the Commission’s
policy to inform the nuclear industry
and the general public of regulatory
procedures and policies. The draft SRP
Section 15.0.1, is titled ‘“Radiological
Consequence Analyses Using
Alternative Source Terms.” The SRP
section complements draft regulatory
guide DG-1081. The draft SRP section
has not received complete NRC staff
review and does not represent an
official NRC staff position.

Copies of the draft SRP section may
be obtained as described in Section VI,
“Referenced Documents,” of these
statements of consideration. You may
also download copies from the NRC’s
interactive rulemaking forum website
through the NRC home page (http://
ruleforum.llnl.gov/cgi-bin/rulemake).

Comments on the content of the draft
SRP section are invited. Comments may
be accompanied by relevant information
or supporting data. Comments should be
submitted as described above for the
draft regulatory guide. Although a time
limit is given for comments on this draft
SRP section, comments and suggestions
in connection with items for inclusion
in SRP sections currently being
developed or improvements in all
published SRP sections are encouraged
at any time.

VI. Referenced Documents

Copies of NUREG-0737, NUREG—
0800, NUREG-1465, NUREG/BR-0058,

NUREG/BR-184, and NUREG/CR-6204
may be purchased from the
Superintendent of Documents, U.S.
Government Printing Office, Mail Stop
SSOP, Washington, DC 20402-9328.
Copies also are available from the
National Technical Information Service,
5285 Port Royal Road, Springfield, VA
22161. A copy also is available for
inspection and copying for a fee in the
NRC Public Document Room, 2120 L
Street, NW (Lower Level), Washington,
DC.

Single copies of regulatory guides,
both active and draft may be obtained
free of charge by writing the
Reproduction and Distribution Services
Section, OCIO, USNRC, Washington DC
20555-0001, or by fax to (301) 415—
2289, or by email to
distribution@nrc.gov. Active guides may
also be purchased from the National
Technical Information Service on a
standing order basis. Details of this
service may be obtained by writing
NTIS, 5285 Port Royal Road,
Springfield, VA 22161. Copies of active
and draft guides are available for
inspection or copying for a fee from the
NRC Public Document Room at 2120 L
Street NW., Washington DC.

Copies of SECY-94-302, SECY-96—
242, SECY-98-154, SECY-98-289, TID—
14844, and TR-105909 are available for
inspection and copying for a fee at the
NRC Public Document Room, 2120 L
Street, NW. (Lower Level), Washington,
DC.

VIL Finding of No Significant
Environmental Impact: Availability

The NRC has determined under the
National Environmental Policy Act of
1969, as amended, and the NRC’s
regulations in Subpart A of 10 CFR Part
51, that this regulation is not a major
Federal action significantly affecting the
quality of the human environment and,
therefore, an environmental impact
statement is not required. This final rule
allows operating reactors to replace the
traditional TID—14844 source term with
a more realistic source term based on
the insights gained from extensive
accident research activities. The actual
accident sequence and progression are
not changed; it is the regulatory
assumptions regarding the accident that
would be affected by the change. The
use of an alternative source term alone
cannot increase the core damage
frequency (CDF) or the large early
release frequency (LERF) or actual
offsite or onsite radiation doses. An
alternative source term could be used to
justify changes in the plant design that
might have an impact on CDF or LERF
or that might increase offsite or onsite
doses. Those plant changes that do not
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require prior NRC review and approval
pursuant to § 50.59 are not likely to
involve any significant increase in
environmental impacts. The § 50.59
criteria are sufficiently stringent that
any potential change in plant design
that could have an adverse
environmental impact in all likelihood
could not be made by the licensee
without prior NRC review and approval.
Every plant change that requires NRC
review and approval under § 50.59
requires a license amendment and,
therefore, the preparation of an
environmental assessment to determine
whether the proposed change involves
any significant environmental impact.
Thus, this final rule, by itself, will not
result in plant changes that involve any
significant increase in environmental
impacts. The final rule does not affect
non-radiological plant effluents.

The NRC requested public comments
on any environmental justice
considerations that may be related to
this rule. No public comments relevant
to the draft environmental assessment or
environmental justice considerations
were received. The NRC requested the
views of the States on the
environmental assessment for this rule.
No comments relevant to the draft
environmental assessment or
environmental justice considerations
were received.

The environmental assessment and
finding of no significant impact on
which this determination is based are
available for inspection at the NRC
Public Document Room, 2120 L Street
NW. (Lower Level), Washington, DC.
Single copies of the environmental
assessment and finding of no significant
impact are available from Mr. Stephen
F. LaVie, Office of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
NRC, Washington, DC 20555-0001,
telephone: (301) 415-1081, or by
Internet electronic mail to sfl@nrc.gov.

VIII. Paperwork Reduction Act
Statement

This final rule increases the burden
on licensees by requiring that when
seeking to revise their current accident
source term in design basis radiological
consequence analyses, they apply for an
amendment under § 50.90. The public
burden for this information collection is
estimated to average 609 hours per
request. Because the burden for this
information collection is insignificant
relative to the total burden estimated,
Office of Management and Budget
(OMB) clearance is not required.
Existing requirements were approved by
the Office of Management and Budget,
approval number 3150-0011.

Public Protection Notification

If an information collection does not
display a currently valid OMB control
number, the NRC may not conduct or
sponsor, and a person is not required to
respond to, the information collection.

IX. Regulatory Analysis

The Commission has prepared a
regulatory analysis on this regulation.
Interested persons may examine a copy
of the regulatory analysis at the NRC
Public Document Room, 2120 L Street
NW. (Lower Level), Washington, DC.
Single copies of the analysis are
available from Mr. Stephen F. LaVie,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone:
(301) 415-1081, or by Internet electronic
mail to sfl@nrc.gov.

X. Regulatory Flexibility Act
Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this
regulation will not have a significant
economic impact on a substantial
number of small entities. This
regulation will affect only the licensing
and operation of nuclear power plants.
The companies that own these plants do
not fall within the definition of ““small
entities” found in the Regulatory
Flexibility Act or within the size
standards established by the NRC (April
11, 1995; 60 FR 18344).

XI. Backfit Analysis

The NRC has determined that the
backfit rule in 10 CFR 50.109 does not
apply to this final rule, and that a
backfit analysis is not required for this
rulemaking because these amendments
do not involve any provisions that
would impose backfits as defined in 10
CFR 50.109(a)(1). This final rule amends
the NRC’s regulations by establishing
alternate requirements that may be
voluntarily adopted by licensees, and
makes changes to the regulations to
conform them to a 1996 rulemaking.

XII. Small Business Regulatory
Enforcement Fairness Act

In accordance with the Small
Business Regulatory Fairness Act of
1996, the NRC has determined that this
action is not a major rule and has
verified this determination with the
Office of Information and Regulatory
Affairs, Office of Management and
Budget.

XIII. National Technology Transfer and
Advancement Act

The National Technology Transfer Act
of 1995, Pub. L. 104-113, requires that

Federal agencies use technical standards
that are developed or adopted by
voluntary consensus standards bodies
unless the use of such a standard is
inconsistent with applicable law or
otherwise impractical. In this final rule
the NRC is establishing a government-
unique standard in Section 50.67(b)(2)
by specifying accident radiation dose
criteria. These criteria were issued for
use by future license applicants by an
earlier rulemaking (61 FR 65157,
December 11, 1996) and, by this final
rule, are being applied to operating
reactors that voluntarily use an
alternative source term. No voluntary
consensus standard has been identified
that could be used instead of the
government-unique standard.

List of Subjects
10 CFR Part 21

Nuclear power plants and reactors,
Penalties, Radiation protection,
Reporting and recordkeeping
requirements.

10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

10 CFR Part 54

Administrative practice and
procedure, Age-related degradation,
Backfitting, Classified information,
Criminal penalties, Environmental
protection, Nuclear power plants and
reactors, Reporting and recordkeeping
requirements.

For the reasons noted in the preamble
and under the authority of the Atomic
Energy Act of 1954, as amended; the
Energy Reorganization Act of 1974, as
amended; and 5 U.S.C. 553; the NRC is
proposing the following amendments to
10 CFR Parts 21, 50, and 54:

PART 21—REPORTING OF DEFECTS
AND NONCOMPLIANCE

1. The authority citation for Part 21
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended, sec. 234, 83 Stat. 444, as amended,
sec. 1701, 106 Stat. 2951, 2953 (42 U.S.C.
2201, 2282, 2297f); secs. 201, as amended,
206, 88 Stat. 1242, as amended, 1246 (42
U.S.C. 5841, 5846).

Section 21.2 also issued under secs. 135,
141, Pub. L. 97425, 96 Stat. 2232, 2241 (42
U.S.C. 10155, 10161).

2. Section 21.3 is amended by
republishing the introductory text and
revising paragraph (1)(i)(C) of the
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definition of Basic Component to read
as follows:

§21.3 Definitions.

As used in this part:

Basic component. (1)(i) * * *

(C) The capability to prevent or
mitigate the consequences of accidents
which could result in potential offsite
exposures comparable to those referred
to in §50.34(a)(1), § 50.67(b)(2), or
§100.11 of this chapter, as applicable.

* * * * *

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

3. The authority citation for Part 50
continues to read as follows:

Authority: Secs. 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 937, 938,
948, 953, 954, 955, 956, as amended, sec.
234, 83 Stat. 444, as amended (42 U.S.C.
2132, 2133, 2134, 2135, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201, as amended,
202, 206, 88 Stat. 1242, as amended, 1244,
1246 (42 U.S.C. 5841, 5842, 5846).

Section 50.7 also issued under Pub. L. 95—
9601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 50.10 also issued under secs. 101,
185, 68 Stat. 955 as amended (42 U.S.C. 2131,
2235), sec. 102, Pub. L. 91-9190, 83 Stat. 853
(42 U.S.C. 4332). Sections 50.13, 50.54(dd),
and 50.103 also issued under sec. 108, 68
Stat. 939, as amended (42 U.S.C. 2138).
Sections 50.23, 50.35, 50.55, and 50.56 also
issued under sec. 185, 68 Stat. 955 (42 U.S.C.
2235). Sections 50.33a, 50.55a and Appendix
Q also issued under sec. 102, Pub. L. 91—
9190, 83 Stat. 853 (42 U.S.C. 4332). Sections
50.34 and 50.54 also issued under sec. 204,
88 Stat. 1245 (42 U.S.C. 5844). Sections
50.58, 50.91, and 50.92 also issued under
Pub. L. 97-9415, 96 Stat. 2073 (42 U.S.C.
2239). Section 50.78 also issued under sec.
122, 68 Stat. 939 (42 U.S.C. 2152). Sections
50.80-50.81 also issued under sec. 184, 68
Stat. 954, as amended (42 U.S.C. 2234).
Appendix F also issued under sec. 187, 68
Stat. 955 (42 U.S.C 2237).

4. Section 50.2 is amended by
republishing the introductory text and
revising paragraph (1)(iii) of the
definition of Basic component, and by
adding in alphabetical order the
definition for Source term to read as
follows:

§50.2 Definitions.
As used in this part,

* * * * *

Basic component * * *

(1) * * %

(iii) The capability to prevent or
mitigate the consequences of accidents
which could result in potential offsite
exposures comparable to those referred
to in §50.34(a)(1), §50.67(b)(2), or
§100.11 of this chapter, as applicable.

* * * * *

Source term refers to the magnitude
and mix of the radionuclides released
from the fuel, expressed as fractions of
the fission product inventory in the fuel,
as well as their physical and chemical
form, and the timing of their release.

5. Section 50.34 is amended by
revising paragraphs (f)(2)(vii), (viii),
(xxvi), and (xxviii) to read as follows:

§50.34 Contents of applications; technical
information.
* * * * *

(f] * * %

(2) * % %

(vii) Perform radiation and shielding
design reviews of spaces around
systems that may, as a result of an
accident, contain accident source
term 1* radioactive materials, and design
as necessary to permit adequate access
to important areas and to protect safety
equipment from the radiation
environment. (II.B.2)

(viii) Provide a capability to promptly
obtain and analyze samples from the
reactor coolant system and containment
that may contain accident source term 11
radioactive materials without radiation
exposures to any individual exceeding 5
rems to the whole body or 50 rems to
the extremities. Materials to be analyzed
and quantified include certain
radionuclides that are indicators of the
degree of core damage (e.g., noble gases,
radioiodines and cesiums, and
nonvolatile isotopes), hydrogen in the
containment atmosphere, dissolved
gases, chloride, and boron
concentrations. (I1.B.3)

* * * * *

(xxvi) Provide for leakage control and
detection in the design of systems
outside containment that contain (or
might contain) accident source term 11
radioactive materials following an
accident. Applicants shall submit a
leakage control program, including an
initial test program, a schedule for re-
testing these systems, and the actions to
be taken for minimizing leakage from
such systems. The goal is to minimize
potential exposures to workers and
public, and to provide reasonable
assurance that excessive leakage will
not prevent the use of systems needed
in an emergency. (II.D.1.1)

* * * * *

(xxviii) Evaluate potential pathways
for radioactivity and radiation that may
lead to control room habitability
problems under accident conditions
resulting in an accident source term 11

11 The fission product release assumed for these
calculations should be based upon a major accident,
hypothesized for purposes of site analysis or
postulated from considerations of possible

release, and make necessary design
provisions to preclude such problems.
(IIL.D.3.4)

* * * * *

6. Section 50.49 is amended by
revising paragraph (b)(1)(i)(C) to read as
follows:

§50.49 Environmental qualification of
electric equipment important to safety for
nuclear power plants.

* * * * *

(b) E

( ) * k%

(i * Kk %

(C) The capability to prevent or
mitigate the consequences of accidents
that could result in potential offsite
exposures comparable to the guidelines
in §50.34(a)(1), §50.67(b)(2), or § 100.11
of this chapter, as applicable.

* * * * *
7. Section 50.65 is amended by

revising paragraph (b)(1) to read as
follows:

—

§50.65 Requirements for monitoring the
effectiveness of maintenance at nuclear
power plants.
* * * * *

(b) * * =

(1) Safety-related structures, systems
and components that are relied upon to
remain functional during and following
design basis events to ensure the
integrity of the reactor coolant pressure
boundary, the capability to shut down
the reactor and maintain it in a safe
shutdown condition, or the capability to
prevent or mitigate the consequences of
accidents that could result in potential
offsite exposure comparable to the
guidelines in § 50.34(a)(1), § 50.67(b)(2),
or §100.11 of this chapter, as
applicable.

* * * * *

8. Part 50 is amended by adding
§50.67 to read as follows:

§50.67 Accident source term.

(a) Applicability. The requirements of
this section apply to all holders of
operating licenses issued prior to
January 10, 1997, and holders of
renewed licenses under part 54 of this
chapter whose initial operating license
was issued prior to January 10, 1997,
who seek to revise the current accident
source term used in their design basis
radiological analyses.

(b) Requirements. (1) A licensee who
seeks to revise its current accident
source term in design basis radiological

accidental events, that would result in potential
hazards not exceeded by those from any accident
considered credible. Such accidents have generally
been assumed to result in substantial meltdown of
the core with subsequent release of appreciable
quantities of fission products.
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consequence analyses shall apply for a
license amendment under § 50.90. The
application shall contain an evaluation
of the consequences of applicable
design basis accidents ! previously
analyzed in the safety analysis report.

(2) The NRC may issue the
amendment only if the applicant’s
analysis demonstrates with reasonable
assurance that:

(i) An individual located at any point
on the boundary of the exclusion area
for any 2-hour period following the
onset of the postulated fission product
release, would not receive a radiation
dose in excess of 0.25 Sv (25 rem) 2 total
effective dose equivalent (TEDE).

(ii) An individual located at any point
on the outer boundary of the low
population zone, who is exposed to the
radioactive cloud resulting from the
postulated fission product release
(during the entire period of its passage),
would not receive a radiation dose in
excess of 0.25 Sv (25 rem) total effective
dose equivalent (TEDE).

(iii) Adequate radiation protection is
provided to permit access to and
occupancy of the control room under
accident conditions without personnel
receiving radiation exposures in excess
of 0.05 Sv (5 rem) total effective dose
equivalent (TEDE) for the duration of
the accident.

9. Part 50, Appendix A, section II,
“Protection by Multiple Fission Product
Barriers,” ““Criterion 19—Control room”
is revised to read as follows:

Appendix A to Part 50—General Design
Criteria for Nuclear Power Plants

* * * * *

II. Protection by Multiple Fission Product
Barriers
* * * * *

Criterion 19—Control room. A control
room shall be provided from which actions
can be taken to operate the nuclear power
unit safely under normal conditions and to
maintain it in a safe condition under accident
conditions, including loss-of-coolant
accidents. Adequate radiation protection

1The fission product release assumed for these
calculations should be based upon a major accident,
hypothesized for purposes of design analyses or
postulated from considerations of possible
accidental events, that would result in potential
hazards not exceeded by those from any accident
considered credible. Such accidents have generally
been assumed to result in substantial meltdown of
the core with subsequent release of appreciable
quantities of fission products.

22 The use of 0.25 Sv (25 rem) TEDE is not
intended to imply that this value constitutes an
acceptable limit for emergency doses to the public
under accident conditions. Rather, this 0.25 Sv (25
rem) TEDE value has been stated in this section as
a reference value, which can be used in the
evaluation of proposed design basis changes with
respect to potential reactor accidents of exceedingly
low probability of occurrence and low risk of public
exposure to radiation.

shall be provided to permit access and
occupancy of the control room under
accident conditions without personnel
receiving radiation exposures in excess of 5
rem whole body, or its equivalent to any part
of the body, for the duration of the accident.
Equipment at appropriate locations outside
the control room shall be provided (1) with
a design capability for prompt hot shutdown
of the reactor, including necessary
instrumentation and controls to maintain the
unit in a safe condition during hot shutdown,
and (2) with a potential capability for
subsequent cold shutdown of the reactor
through the use of suitable procedures.
Applicants for and holders of construction
permits and operating licenses under this
part who apply on or after January 10, 1997,
applicants for design certifications under part
52 of this chapter who apply on or after
January 10, 1997, applicants for and holders
of combined licenses under part 52 of this
chapter who do not reference a standard
design certification, or holders of operating
licenses using an alternative source term
under §50.67, shall meet the requirements of
this criterion, except that with regard to
control room access and occupancy, adequate
radiation protection shall be provided to
ensure that radiation exposures shall not
exceed 0.05 Sv (5 rem) total effective dose
equivalent (TEDE) as defined in § 50.2 for the
duration of the accident.
* * * * *

PART 54—REQUIREMENTS FOR
RENEWAL OF OPERATING LICENSES
FOR NUCLEAR POWER PLANTS

10. The authority citation for Part 54
continues to read as follows:

Authority: Secs. 102, 103, 104, 161, 181,
182, 183, 186, 189, 68 Stat. 936, 937, 938,
948, 953, 954, 955, as amended, sec. 234, 83
Stat. 1244, as amended (42 U.S.C. 2132, 2133,
2134, 2135, 2201, 2232, 2233, 2236, 2239,
2282); secs 201, 202, 206, 88 Stat. 1242, 1244,
as amended (42 U.S.C. 5841, 5842), E.O.
12829, 3 CFR, 1993 Comp., p. 570; E.O.
12958, as amended, 3 CFR, 1995 Comp., p.
333; E.O. 12968, 3 CFR, 1995 Comp., p. 391.

11. Section 54.4 is amended by
revising paragraph (a)(1)(iii) to read as
follows:

§54.4 Scope.

(a] * x %

(1] * *x %

(iii) The capability to prevent or
mitigate the consequences of accidents
which could result in potential offsite
exposures comparable to those referred
to in §50.34(a)(1), §50.67(b)(2), or
§100.11 of this chapter, as applicable.

* * * * *

Dated at Rockville, Maryland, this 17th day
of December 1999.

For the Nuclear Regulatory Commission.
Annette Vietti-Cook,

Secretary of the Commission.
[FR Doc. 99-33283 Filed 12—-22-99; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 52

RIN 3150-AG23
AP600 Design Certification

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC or Commission) is
amending its regulations to certify the
AP600 standard plant design under
Subpart B of 10 CFR part 52. This action
is necessary so that applicants or
licensees intending to construct and
operate an AP600 design may do so by
referencing this regulation [AP600
design certification rule (DCR)]. The
applicant for certification of the AP600
design was Westinghouse Electric
Company LLC (hereinafter referred to as
Westinghouse).

EFFECTIVE DATE: The effective date of
this rule is January 24, 2000. The
incorporation by reference of certain
documents listed in this regulation is
approved by the Director of the Office
of the Federal Register as of January 24,
2000.

FOR FURTHER INFORMATION CONTACT: ]erry
N. Wilson, Mail Stop O-12 G15, Office
of Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—-0001, or
telephone (301) 415-3145, or e-mail:
jnw@nrc.gov.
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impact: availability.
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IX. Small Business Regulatory Enforcement
Fairness Act.
X. National Technology Transfer and
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I. Background

The NRC added 10 CFR part 52 to its
regulations to provide for the issuance
of early site permits, standard design
certifications, and combined licenses for
nuclear power reactors. Subpart B of 10
CFR part 52 established the process for
obtaining design certifications. On June
26, 1992, Westinghouse tendered its
application for certification of the
AP600 design with the NRC.
Westinghouse submitted this
application in accordance with Subpart
B and Appendix O of 10 CFR part 52.
The NRC formally accepted the
application as a docketed application
for design certification (Docket No. 52—
003) on December 31, 1992 (58 FR 3982,
January 12, 1993). Information
submitted before that date can be found
under Project No. 676.

The NRC staff issued a final safety
evaluation report (FSER) related to
certification of the AP600 standard
plant design in September 1998
(NUREG-1512, 63 FR 48772). The FSER
documents the results of the staff’s
safety review of the AP600 design
against the requirements of 10 CFR part
52, subpart B, and delineates the scope
of the technical details considered in
evaluating the design. The final design
approval for the AP600 design was
issued on September 3, 1998, and
published in the Federal Register on
September 11, 1998 (63 FR 48772).
Subsequently, Westinghouse submitted
the AP600 Design Control Document
(DCD) on November 30, 1998, and four
revisions to the DCD. The NRC staff
reviewed these revisions and
determined that they did not affect the
findings in the FSER. The NRC’s
evaluation of the DCD is discussed in
Supplement No. 1 to the FSER. A notice
of availability for Supplement No. 1 will
be published in the Federal Register.
The FSER and Supplement No. 1
provide the bases for the Commission’s
approval of the AP600 standard plant
design through design certification. A
copy of the FSER may be obtained from
the Superintendent of Documents, U.S.
Government Printing Office, P.O. Box
37082, Washington, DC 20402—9328 or
the National Technical Information
Service, Springfield, VA 22161-0002.

II. Public Comment

Subpart B of 10 CFR part 52 provides
for Commission approval of standard
designs for nuclear power facilities (e.g.,
design certification) through
rulemaking. In accordance with the
Administrative Procedure Act (APA),
Part 52 provides the opportunity for the
public to submit written comments on
the proposed design certification rule.

However, Part 52 goes beyond the
requirements of the APA by providing
the public with an opportunity to
request a hearing before the Atomic
Safety and Licensing Board Panel in a
design certification rulemaking.
Therefore, on May 20, 1999, the NRC
published a proposed rule in the
Federal Register (64 FR 27626) that
invited public comment and provided
the public with the opportunity to
request an informal hearing before an
Atomic Safety and Licensing Board.

The period for requesting an informal
hearing or submitting comments on the
proposed DCR, AP600 DCD, or draft
environmental assessment expired on
August 3, 1999. The NRC did not
receive any requests for an informal
hearing during this period, but it did
receive a comment from a member of
the public. This individual did not
comment on the AP600 DCD, draft
environmental assessment, or proposed
DCR. Rather, the commenter expressed
views on new nuclear power plants and
nuclear waste. Therefore, the
Commission did not change the
proposed DCR, AP600 DCD, or draft
environmental assessment [except for
editorial revisions and updates to the
supplementary information on
applicable regulations] and has adopted
this rule [Appendix C to 10 CFR Part 52]
as final.

III. Section-by-Section Discussion of
Design Certification Rule

The final rule for the AP600 standard
plant design is nearly identical to the
two design certification rules (DCRs) for
the U.S. ABWR and the System 80+
designs, which the NRC previously
adopted. These DCRs are set forth in 10
CFR part 52, appendix A (U.S. ABWR,
62 FR 25800, May 12, 1997) and
appendix B (System 80+, 62 FR 27840,
May 21, 1997). The AP600 DCR
emulates the U.S. ABWR and System
80+ DCRs, inasmuch as the three
designs were reviewed
contemporaneously against the same
technical requirements. Furthermore,
many of the procedural issues and their
resolutions for the ABWR and the
System 80+ DCRs (e.g., the two-tier
structure, Tier 2*, the scope of issue
resolution) were developed after
extensive discussions with nuclear
industry representatives, and
Westinghouse participated in those
discussions. It was the NRC’s intent and
Westinghouse’s expectation that the
resolutions for these issues in the
ABWR and System 80+ rulemakings
would also be applied to the AP600
design certification. Accordingly, the
NRC has modeled the AP600 DCR on
the existing DCRs for the ABWR and

System 80+ designs, with certain
departures. These departures were
necessary to acknowledge that
Westinghouse is the applicant for the
AP600 DCR, and to account for
differences in the AP600 design
documentation (including Tier 2*
information), design features, and
environmental assessment (including
severe accident mitigation design
alternatives). The only significant
change was the inclusion of the
investment protection short-term
availability controls in Sections II, III,
and VI of the AP600 DCR.

The following discussion sets forth
the purpose and key aspects of each
portion of the final AP600 design
certification rule. All section, paragraph,
and subparagraph references are to the
provisions in Appendix C to 10 CFR
part 52.

A. Introduction

The purpose of Section I of appendix
C to 10 CFR part 52 (‘“this appendix”)
is to identify the standard plant design
that is approved by this design
certification rule and the applicant for
certification of the standard design.
Identification of the design certification
applicant is necessary to implement this
appendix, for two reasons. First, the
implementation of 10 CFR 52.63(c)
depends on whether an applicant for a
combined license (COL) contracts with
the design certification applicant to
provide the generic DCD and supporting
design information. If the COL applicant
does not use the design certification
applicant to provide this information,
then the COL applicant must meet the
requirements in 10 CFR 52.63(c). Also,
subparagraph X.A.1 of this appendix
imposes a requirement on the design
certification applicant to maintain the
generic DCD throughout the time period
in which this appendix may be
referenced.
B. Definitions

The terms Tier 1, Tier 2, Tier 2*, and
COL action items (license information)
are defined in this appendix because
these concepts were not envisioned
when 10 CFR part 52 was developed.
The design certification applicants and
the NRC staff used these terms in
implementing the two-tiered rule
structure that was proposed by
representatives of the nuclear industry
after issuance of 10 CFR part 52. During
consideration of the comments received
on Appendices A and B to Part 52, the
Commission determined that it would
be useful to distinguish between the
“plant-specific DCD” and the “generic
DCD,” the latter of which is
incorporated by reference into this
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appendix and remains unaffected by
plant-specific departures. This
distinction is necessary in order to
clarify the obligations of applicants and
licensees that reference this appendix.
Also, the technical specifications that
are located in Section 16.1 of the generic
DCD are designated as ‘“‘generic
technical specifications” in order to
facilitate the special treatment of this
information under this appendix.
Therefore, appropriate definitions for
these additional terms are included in
this appendix.

The Tier 1 portion of the design-
related information contained in the
DCD is certified by this appendix and,
therefore, subject to the special backfit
provisions in paragraph VIIL.A of this
appendix. An applicant who references
this appendix is required to incorporate
by reference and comply with Tier 1,
under paragraph III.B and subparagraph
IV.A.1 of this appendix. This
information consists of an introduction
to Tier 1, the system based and non-
system based design descriptions and
corresponding inspections, tests,
analyses, and acceptance criteria
(ITAACQ), significant interface
requirements, and significant site
parameters for the design. The design
descriptions, interface requirements,
and site parameters in Tier 1 were
derived entirely from Tier 2, but may be
more general than the Tier 2
information. The NRC staff’s evaluation
of the Tier 1 information is provided in
Section 14.3 of the FSER. Changes to or
departures from the Tier 1 information
must comply with paragraph VIILA of
this appendix.

The Tier 1 design descriptions serve
as design commitments for the lifetime
of a facility referencing the design
certification. The ITAAC verify that the
as-built facility conforms with the
approved design and applicable
regulations. In accordance with 10 CFR
52.103(g), the Commission must find
that the acceptance criteria in the
ITAAC are met before operation. After
the Commission has made the finding
required by 10 CFR 52.103(g), the
ITAAC do not constitute regulatory
requirements for licensees or for
renewal of the COL. However,
subsequent modifications to the facility
must comply with the design
descriptions in the plant-specific DCD
unless changes are made in accordance
with the change process in Section VIII
of this appendix. The Tier 1 interface
requirements are the most significant of
the interface requirements for systems
that are wholly or partially outside the
scope of the standard design, which
were submitted in response to 10 CFR
52.47(a)(1)(vii) and must be met by the

site-specific design features of a facility
that references this appendix. The Tier
1 site parameters are the most
significant site parameters, which were
submitted in response to 10 CFR
52.47(a)(1)(iii). An application that
references this appendix must
demonstrate that the site parameters
(both Tier 1 and Tier 2) are met at the
proposed site (refer to III.D of this SOC).

Tier 2 is the portion of the design-
related information contained in the
DCD that is approved by this appendix
but is not certified. Tier 2 information
is subject to the backfit provisions in
paragraph VIIL.B of this appendix. Tier
2 includes the information required by
10 CFR 52.47 (with the exception of
generic technical specifications,
conceptual design information, and the
evaluation of severe accident mitigation
design alternatives) and the supporting
information on inspections, tests, and
analyses that will be performed to
demonstrate that the acceptance criteria
in the ITAAC have been met. As with
Tier 1, paragraph III.B and subparagraph
IV.A.1 of this appendix require an
applicant who references this appendix
to incorporate Tier 2 by reference and to
comply with Tier 2, except for the COL
action items, including the investment
protection short-term availability
controls in Section 16.3 of the generic
DCD. The definition of Tier 2 makes
clear that Tier 2 information has been
determined by the Commission, by
virtue of its inclusion in this appendix
and its designation as Tier 2
information, to be an approved
(“sufficient”) method for meeting Tier 1
requirements. However, there may be
other acceptable ways of complying
with Tier 1. The appropriate criteria for
departing from Tier 2 information are
specified in paragraph VIIL.B of this
appendix. Departures from Tier 2 do not
negate the requirement in paragraph
III.B to reference Tier 2.

A definition of “combined license
(COL) action items” (combined license
information), which is part of the Tier
2 information, has been added to clarify
that COL applicants, who reference this
appendix, are required to address these
matters in their license application, but
the COL action items are not the only
acceptable set of information. An
applicant may depart from or omit these
items, provided that the departure or
omission is identified and justified in
the FSAR. After issuance of a
construction permit or combined
license, these items are not
requirements for the licensee unless
such items are restated in its FSAR.

The investment protection short-term
availability controls, which are set forth
in Section 16.3 of the generic DCD, were

added to the list of information that is
part of Tier 2. This set of requirements
was added to Tier 2 to make it clear that
the availability controls are not
operational requirements for the
purposes of paragraph VIIL.C of this
appendix. Rather, the availability
controls are associated with specific
design features, and the availability
controls may be changed in the same
manner as other Tier 2 information.

Certain Tier 2 information has been
designated in the generic DCD with
brackets and italicized text as “Tier 2*”
information and, as discussed in greater
detail in the section-by-section
explanation for paragraph VIIL.B, a
plant-specific departure from Tier 2*
information requires prior NRC
approval. However, the Tier 2*
designation expires for some of this
information when the facility first
achieves full power after the finding
required by 10 CFR 52.103(g). The
process for changing Tier 2*
information and the time at which its
status as Tier 2* expires is set forth in
subparagraph VIILB.6 of this appendix.
Some Tier 2* requirements, concerning
special preoperational tests, are
designated to be performed only for the
first plant or first three plants
referencing the AP600 DCR. The Tier 2*
designation for these selected tests will
expire after the first plant or first three
plants complete the specified tests.
However, a COL action item requires
that subsequent plants shall also
perform the tests or justify that the
results of the first-plant-only or first-
three-plants-only tests are applicable to
the subsequent plant. The Commission
is interested in comments addressing
whether the first-plant-only or first-
three-plants-only limitations should be
part of the Tier 2* information for these
specified tests.

During development of Appendices A
and B to Part 52, the Commission
decided that there would be both
generic (master) DCDs maintained by
the NRC and the design certification
applicant, as well as individual plant-
specific DCDs, maintained by each
applicant and licensee who references
this appendix.The generic DCDs
(identical to each other) would reflect
generic changes to the version of the
DCD approved in this design
certification rulemaking. The generic
changes would occur as the result of
generic rulemaking by the Commission
(subject to the change criteria in Section
VIII of this appendix). In addition, the
Commission understood that each
applicant and licensee referencing this
appendix would be required to submit
and maintain a plant-specific DCD. This
plant-specific DCD would contain (not
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just incorporate by reference) the
information in the generic DCD. The
plant-specific DCD would be updated as
necessary to reflect the generic changes
to the DCD that the Commission may
adopt through rulemaking, any plant-
specific departures from the generic
DCD that the Commission imposed on
the licensee by order, and any plant-
specific departures that the licensee
chose to make in accordance with the
relevant processes in Section VIII of this
appendix. Thus, the plant-specific DCD
would function akin to an updated Final
Safety Analysis Report, in the sense that
it would provide the most complete and
accurate information on a plant’s
licensing basis for that part of the plant
within the scope of this appendix.
Therefore, this appendix defines both a
generic DCD and plant-specific DCD.
Also, the Commission decided to treat
the technical specifications in Section
16.1 of the generic DCD as a special
category of information and to designate
them as generic technical specifications.
A COL applicant must submit plant-
specific technical specifications that
consist of the generic technical
specifications, which may be modified
under paragraph VIIL.C of this appendix,
and the remaining plant-specific
information needed to complete the
technical specifications, including
bracketed values. The Final Safety
Analysis Report (FSAR) that is required
by §52.79(b) will consist of the plant-
specific DCD, the site-specific portion of
the FSAR, and the plant-specific
technical specifications.

C. Scope and Contents

The purpose of Section III of this
appendix is to describe and define the
scope and contents of this design
certification and to set forth how
documentation discrepancies or
inconsistencies are to be resolved.
Paragraph A of this section is the
required statement of the Office of the
Federal Register (OFR) for approval of
the incorporation by reference of Tier 1,
Tier 2, and the generic technical
specifications into this appendix and
paragraph B requires COL applicants
and licensees to comply with the
requirements of this appendix. The legal
effect of incorporation by reference is
that the material is treated as if it were
published in the Federal Register. This
material, like any other properly-issued
regulation, has the force and effect of
law. Tier 1 and Tier 2 information, as
well as the generic technical
specifications, have been combined into
a single document called the generic
design control document, in order to
effectively control this information and
facilitate its incorporation by reference

into the rule. The generic DCD was
prepared to meet the requirements of
the OFR for incorporation by reference
(1 CFR Part 51). One of the requirements
of OFR for incorporation by reference is
that the design certification applicant
must make the generic DCD available
upon request after the final rule
becomes effective. Therefore, paragraph
II.A of this appendix identifies a
representative of Westinghouse who can
be contacted to obtain a copy of the
generic DCD.

Paragraphs A and B of Section III also
identify the investment protection short-
term availability controls in Section
16.3 of the generic DCD as part of the
Tier 2 information. During its review of
the AP600 design, the NRC determined
that residual uncertainties associated
with passive safety system performance
increased the importance of non-safety-
related active systems in providing
defense-in-depth functions that back-up
the passive systems. As a result,
Westinghouse developed some
administrative controls to provide a
high level of confidence that active
systems having a significant safety role
are available when challenged.
Westinghouse named these additional
controls “investment protection short-
term availability controls,” and the
Commission included this statement in
Section III to ensure that these
availability controls are binding on
applicants and licensees that reference
this appendix and will be enforceable
by the NRC. The NRC'’s evaluation of the
availability controls is provided in
Chapter 22 of the FSER.

The generic DCD (master copy) for
this design certification will be archived
at NRC’s central file with a matching
copy at OFR. Copies of the up-to-date
generic DCD will also be available at the
NRC’s Public Document Room.
Questions concerning the accuracy of
information in an application that
references this appendix will be
resolved by checking the master copy of
the generic DCD in NRC’s central file. If
a generic change (rulemaking) is made
to the DCD pursuant to the change
process in Section VIII of this appendix,
then at the completion of the
rulemaking the NRC will request
approval of the Director, OFR for the
changed incorporation by reference and
change its copies of the generic DCD
and notify the OFR and the design
certification applicant to change their
copies. The Commission is requiring
that the design certification applicant
maintain an up-to-date copy under
subparagraph X.A.1 of this appendix
because it is likely that most applicants
intending to reference the standard
design will obtain the generic DCD from

the design certification applicant. Plant-
specific changes to and departures from
the generic DCD will be maintained by
the applicant or licensee that references
this appendix in a plant-specific DCD,
under subparagraph X.A.2.

In addition to requiring compliance
with this appendix, paragraph B
clarifies that the conceptual design
information and Westinghouse’s
evaluation of severe accident mitigation
design alternatives are not considered to
be part of this appendix. The conceptual
design information is for those portions
of the plant that are outside the scope
of the standard design and are
intermingled throughout Tier 2. As
provided by 10 CFR 52.47(a)(1)(ix),
these conceptual designs are not part of
this appendix and, therefore, are not
applicable to an application that
references this appendix. Therefore, the
applicant does not need to conform with
the conceptual design information that
was provided by the design certification
applicant. The conceptual design
information, which consists of site-
specific design features, was required to
facilitate the design certification review.
Conceptual design information is
neither Tier 1 nor Tier 2. Section 1.8 of
Tier 2 identifies the location of the
conceptual design information.
Westinghouse’s evaluation of various
design alternatives to prevent and
mitigate severe accidents does not
constitute design requirements. The
Commission’s assessment of this
information is discussed in Section IV
of this SOC on environmental impacts.
The detailed methodology and
quantitative portions of the design-
specific probabilistic risk assessment
(PRA), as required by 10 CFR
52.47(a)(1)(v), were not included in the
generic DCD, as requested by NEI and
the applicant for design certification.
The NRC agreed with the request to
delete this information because
conformance with the deleted portions
of the PRA is not necessary. Also, the
NRC'’s position is predicated in part
upon NEI's acceptance, in conceptual
form, of a future generic rulemaking that
will require a COL applicant or licensee
to have a plant-specific PRA that
updates and supersedes the design-
specific PRA supporting this rulemaking
and maintain it throughout the
operational life of the facility.

Paragraphs C and D of section III set
forth the manner in which potential
conflicts are to be resolved. Paragraph C
establishes the Tier 1 description in the
DCD as controlling in the event of an
inconsistency between the Tier 1 and
Tier 2 information in the DCD.
Paragraph D establishes the generic DCD
as the controlling document in the event
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of an inconsistency between the DCD
and either the application for
certification of the AP600 design
(AP600 Standard Safety Analysis
Report) or the final safety evaluation
report for the certified standard design.

Paragraph E makes it clear that design
activities that are wholly outside the
scope of this design certification may be
performed using site-specific design
parameters, provided the design
activities do not affect Tier 1 or Tier 2,
or conflict with the interface
requirements in the DCD. This provision
applies to site-specific portions of the
plant, such as the administration
building. Because this statement is not
a definition, the Commission decided
that the appropriate location is in
Section III of this appendix.

D. Additional Requirements and
Restrictions

Section IV of this appendix sets forth
additional requirements and restrictions
imposed upon an applicant who
references this appendix. Paragraph
IV.A sets forth the information
requirements for these applicants. This
appendix distinguishes between
information and/or documents which
must actually be included in the
application or the DCD, versus those
which may be incorporated by reference
(i.e., referenced in the application as if
the information or documents were
actually included in the application),
thereby reducing the physical bulk of
the application. Any incorporation by
reference in the application should be
clear and should specify the title, date,
edition, or version of a document, and
the page number(s) and table(s)
containing the relevant information to
be incorporated by reference.

Subparagraph A.1 requires an
applicant who references this appendix
to incorporate by reference this
appendix in its application. The legal
effect of such incorporation by reference
is that this appendix is legally binding
on the applicant or licensee.
Subparagraph A.2.a is intended to make
clear that the initial application must
include a plant-specific DCD. This
assures, among other things, that the
applicant commits to complying with
the DCD. This paragraph also requires
the plant-specific DCD to use the same
format as the generic DCD and to reflect
the applicant’s proposed departures and
exemptions from the generic DCD as of
the time of submission of the
application. The Commission expects
that the plant-specific DCD will become
the plant’s final safety analysis report
(FSAR), by including within its pages, at
the appropriate points, information such
as site-specific information for the

portions of the plant outside the scope
of the referenced design, including
related ITAAC, and other matters
required to be included in an FSAR by
10 CFR 50.34 and 52.79. Integration of
the plant-specific DCD and remaining
site-specific information into the plant’s
FSAR, will result in an application that
is easier to use and should minimize
“duplicate documentation” and the
attendant possibility for confusion.
Subparagraph A.2.a is also intended to
make clear that the initial application
must include the reports on departures
and exemptions as of the time of
submission of the application.

Subparagraph A.2.b requires that the
application include the reports required
by paragraph X.B of this appendix for
exemptions and departures proposed by
the applicant as of the date of
submission of its application.
Subparagraph A.2.c requires submission
of plant-specific technical specifications
for the plant that consists of the generic
technical specifications from Section
16.1 of the DCD, with any changes made
under paragraph VIIL.C of this appendix,
and the technical specifications for the
site-specific portions of the plant that
are either partially or wholly outside the
scope of this design certification. The
applicant must also provide the plant-
specific information designated in the
generic technical specifications, such as
bracketed values.

Subparagraph A.2.d makes it clear
that the applicant must provide
information demonstrating that the
proposed site falls within the site
parameters for this appendix and that
the plant-specific design complies with
the interface requirements, as required
by 10 CFR 52.79(b). If the proposed site
has a characteristic that exceeds one or
more of the site parameters in the DCD,
then the proposed site is unacceptable
for this design unless the applicant
seeks an exemption under Section VIII
of this appendix and justifies why the
certified design should be found
acceptable on the proposed site.
Subparagraph A.2.e requires submission
of information addressing COL Action
Items, which are identified in the
generic DCD as Combined License
Information, in the application. The
Combined License Information
identifies matters that need to be
addressed by an applicant that
references this appendix, as required by
Subpart C of 10 CFR part 52. An
applicant may depart from or omit these
items, provided that the departure or
omission is identified and justified in its
application (FSAR). Subparagraph A.2.f
requires that the application include the
information required by 10 CFR 52.47(a)
that is not within the scope of this rule,

such as generic issues that must be
addressed, in whole or in part, by an
applicant that references this rule.
Subparagraph IV.A.3 requires the
applicant to physically include, not
simply reference, the proprietary and
safeguards information referenced in the
DCD, or its equivalent, to assure that the
applicant has actual notice of these
requirements.

Paragraph IV.B reserves to the
Commission the right to determine in
what manner this design certification
may be referenced by an applicant for a
construction permit or operating license
under 10 CFR Part 50. This
determination may occur in the context
of a subsequent rulemaking modifying
10 CFR part 52 or this design
certification rule, or on a case-by-case
basis in the context of a specific
application for a 10 CFR part 50
construction permit or operating
license. This provision is necessary
because the previous design
certifications were not implemented in
the manner that was originally
envisioned at the time that 10 CFR part
52 was created. The Commission’s
concern is with the manner in which
ITAAC were developed and the lack of
experience with design certifications in
license proceedings. Therefore, it is
appropriate to have some uncertainty
regarding the manner in which this
appendix could be referenced in a 10
CFR part 50 licensing proceeding.

E. Applicable Regulations

The purpose of Section V of this
appendix is to specify the regulations
that were applicable and in effect at the
time that this design certification was
approved. These regulations consist of
the technically relevant regulations
identified in paragraph V.A, except for
the regulations in paragraph V.B that are
not applicable to this certified design
(exempt).

Paragraph V.A identifies the
regulations in 10 CFR parts 20, 50, 73,
and 100 that are applicable to the AP600
design. After the NRC staff issued its
FSER for the AP600 design (NUREG—
1512, September 1998), the Commission
amended several existing regulations
and adopted new regulations. The
Commission has reviewed these
regulations to determine if they are
applicable to this design and, if so, to
determine if the design meets these
regulations. The Commission finds that
the AP600 design either meets the
requirements of these regulations or that
these regulations are not applicable to
the design, as discussed below. The
Commission’s determination of the
applicable regulations was made as of
the date specified in paragraph V.A of
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this appendix. The specified date is the
date that this appendix was approved by
the Commission and signed by the
Secretary of the Commission.

10 CFR 20, Transfer for Disposal and
Manifests; Minor Technical Conforming
Amendment (63 FR 50127; September
21, 1998)

This amendment to Part 20 removed
expired provisions from the regulations
on low-level waste shipment manifest
information. The previous regulation
included dual implementation
procedures that allow use of one of two
manifesting procedures. This is a
procedural requirement that applies to
licensees and, therefore, is not
applicable to either NRC issuance of
design certification or applicants for
design certification.

10 CFR 30 and 50, Financial Assurance
Requirements for Decommissioning
Nuclear Power Reactors (63 FR 50465;
September 22, 1998)

This amendment to the regulations
requires power reactor licensees to
report periodically on the status of their
decommissioning funds, and on changes
in their external trust agreements and
other financial assurance mechanisms.
This regulation applies to licensees and,
therefore, is not applicable to either
NRC issuance of design certification or
applicants for design certification.

10 CFR 50 and 70, Criticality Accident
Requirements (63 FR 63127; November
12, 1998)

This amendment to the regulations
provides licensees of light-water nuclear
reactors with greater flexibility in
meeting the requirement to maintain a
criticality monitoring system in each
area in which special nuclear material is
handled, used, or stored. The criticality
monitoring system is not considered to
be part of the plant design and,
therefore, is not applicable to either
NRC issuance of design certification or
applicants for design certification.

10 CFR 50, Changes to Quality
Assurance Programs (64 FR 9030;
February 23, 1999)

This amendment to 10 CFR 50.54(a)
allows licensees to make routine or
administrative quality assurance (QA)
program changes, which do not have an
adverse impact on the effectiveness of
their QA program, without obtaining
NRC approval in advance. This is a
procedural requirement that can be
utilized after issuance of a license and,
therefore, is not applicable to either
NRC issuance of design certification or
applicants for design certification.

10 CFR 50 and 73, Frequency of
Reviews and Audits for Emergency
Preparedness Programs, Safeguards
Contingency Plans, and Security
Programs for Nuclear Power Reactors
(64 FR 14814; March 29, 1999)

This amendment to the regulations
allows licensees to change the frequency
of independent reviews and audits of
their emergency preparedness programs,
safeguards contingency plans, and
security programs. This is a procedural
requirement that can be utilized after
issuance of a license and, therefore, is
not applicable to either NRC issuance of
design certification or applicants for
design certification.

10 CFR 50, Codes and Standards: IEEE
National Consensus Standard (64 FR
17944; April 13, 1999)

This amendment to 10 CFR 50.55a(h)
incorporates IEEE Std. 603—1991 by
reference, a national consensus standard
for power, instrumentation, and control
portions of safety systems in nuclear
power plants. The NRC staff reviewed
the AP600 design against this IEEE
standard, as described in the FSER, and
the Commission has determined that the
AP600 design meets the applicable
portions of this new requirement [10
CFR 50.55a(h)].

10 CFR 50, Industry Codes and
Standards; Amended Requirements (64
FR 51370; September 22, 1999)

This amendment to 10 CFR 50.55a
incorporates by reference more recent
editions and addenda of the ASME
Boiler and Pressure Vessel Code (ASME
Code) and the ASME Code for Operation
and Maintenance of Nuclear Power
Plants. The amended requirements in 10
CFR 50.55a apply to both design and
operation of nuclear plants.

The requirements that apply to the
AP600 design [10 CFR 50.55a(a)(2)] are
addressed in the exemption discussion
below. The other amended requirements
in 10 CFR 50.554, e.g. inservice
inspection and testing, are not
applicable to either NRC issuance of
design certification or applicants for
design certification.

In paragraph V.B of this appendix, the
Commission identified the regulations
that do not apply to the AP600 design.
The Commission has determined that
the AP600 design should be exempt
from portions of 10 CFR 50.34, 50.55a,
50.62, and Appendix A to Part 50, as
described in the FSER (NUREG-1512)
and/or summarized below:

(1) Paragraph (a)(1) of 10 CFR 50.34—
Whole Body Dose Criterion

This regulation sets forth dose criteria
to be used in siting determinations. The

NRC staff performed its evaluation of
the radiological consequences of
postulated design basis accidents for the
AP600 design against the dose criterion
specified in 10 CFR 50.34(a)(1)(ii)(D)
because it was the Commission’s intent
that the new dose criterion be used for
future nuclear power plants. However,
when the NRC codified the new reactor
site criteria for nuclear power plants (61
FR 65157; December 11, 1996), it made
an error in the assignment of applicants
that could use the new dose criterion
[25 rem TEDE], versus those that must
use the whole body criterion. The
assignment of applicants in 10 CFR
50.34(a)(1), who must use the whole
body criterion, should not have
included applicants for a design
certification or combined license who
applied prior to January 10, 1997 (refer
to 61 FR 65158). The Commission
adopted 25 rem TEDE as the new dose
criterion for future plant evaluation
purposes, because this value is
essentially the same level of risk as the
current criterion (61 FR 65160).
Therefore, the Commission has
determined that the special
circumstances described in 10 CFR
50.12(a)(2)(ii) exist in that application of
the 25 rem whole body criterion is not
necessary to achieve the underlying
purpose of the rule because 25 rem
TEDE is essentially the same level of
risk. On this basis, the Commission
concludes that the AP600 design review
can be performed pursuant to the new
dose criterion [25 rem TEDE] and an
exemption from the requirements of 10
CFR 50.34(a)(1) is authorized by law,
will not present an undue risk to public
health and safety, and is consistent with
the common defense and security.

(2) Paragraph (f)(2)(iv) of 10 CFR
50.34—Plant Safety Parameter Display
Console

10 CFR 50.34(f)(2)(iv) requires that an
application provide a plant safety
parameter display console that will
display to operators a minimum set of
parameters defining the safety status of
the plant, be capable of displaying a full
range of important plant parameters and
data trends on demand, and be capable
of indicating when process limits are
being approached or exceeded.
Westinghouse answered this
requirement, in Section 18.8.2 of the
DCD, with an integrated design rather
than a stand-alone, add-on system, as is
used at most current operating plants.
Specifically, Westinghouse integrated
the SPDS requirements into the design
requirements for the alarm and display
systems. In NUREG-0800, the NRC staff
indicated that, for applicants who are in
the early stages of the control room
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design, the “function of a separate SPDS
may be integrated into the overall
control room design” (p. 18.0-1).
Therefore, the Commission has
determined that the special
circumstances described in 10 CFR
50.12(a)(2)(ii) exist in that the
requirement for an SPDS console need
not be applied in this particular
circumstance to achieve the underlying
purpose because Westinghouse has
provided an acceptable alternative that
accomplishes the intent of the
regulation. On this basis, the
Commission concludes that an
exemption from the requirements of 10
CFR 50.34(f)(2)(iv) is authorized by law,
will not present an undue risk to public
health and safety, and is consistent with
the common defense and security.

(3) Paragraphs (f)(2)(vii), (viii), (xxvi),
and (xxviii) of 10 CFR 50.34—Accident
Source Terms in TID 14844

Pursuant to 10 CFR 52.47(a)(ii), an
applicant for design certification must
demonstrate compliance with any
technically relevant TMI requirements
in 10 CFR 50.34(f). The TMI
requirements in 10 CFR 50.34(f)(2)(vii),
(viii), (xxvi), and (xxviii) refer to the
accident source term in TID 14844.
Specifically, 10 CFR 50.34(f)(2)(xxviii)
requires the evaluation of pathways that
may lead to control room habitability
problems “under accident conditions
resulting in a TID 14844 source term
release.” Similar wording appears in
requirements (vii), (viii), and (xxvi).
Westinghouse has adopted the new
source term technology summarized in
NUREG-1465, “Accident Source Terms
for Light-Water Nuclear Power Plants,”
dated February 1995, not the old TID
14844 source term cited in 10 CFR part
50.34(f). The new source term is a more
realistic representation of the source
term resulting from postulated design
basis accidents, therefore, the
Commission has determined that the
special circumstances described in 10
CFR 50.12(a)(2)(ii) exist in that these
regulations need not be applied in this
particular circumstance to achieve the
underlying purpose because
Westinghouse has adopted acceptable
alternatives that accomplish the
underlying intent of the regulations that
specify TID 14844. On this basis, the
Commission concludes that a partial
exemption from the requirements of
paragraphs (f)(2)(vii), (viii), (xxvi), and
(xxviii) of 10 CFR 50.34 is authorized by
law, will not present an undue risk to
public health and safety, and is
consistent with the common defense
and security.

(4) Paragraph (a)(2) of 10 CFR 50.55a—
ASME Boiler and Pressure Vessel Code

This regulation mandates that the
AP600 design meet the addenda and
edition of the ASME Boiler and Pressure
Vessel Code (ASME Code) specified in
paragraph (b)(1) of 10 CFR 50.55a. The
NRC recently amended the version of
the ASME Code that is incorporated by
reference in paragraph (b)(1), as
discussed above.

For the AP600 standard plant,
Westinghouse designed the ASME Code
Class 1, 2, and 3 components to the
1989 Edition of the ASME Code, Section
I (including the 1989 Addenda with
certain limitations), as discussed in
Section 5.2.1.1 of the AP600 Design
Control Document (DCD). However, the
amended design requirements
incorporate by reference the 1995
Edition up to and including the 1996
Addenda to the ASME Code, Section III.
The NRC concluded in its FSER
(NUREG-1512) that the use of the 1989
Edition (including the 1989 Addenda
with certain limitations as discussed in
Section 5.2.1.1 of the DCD) for the
design of the ASME Code Class 1, 2, and
3 components in the AP600 plant meets
the requirements of 10 CFR 50.55a. The
Commission has determined that the
special circumstances described in 10
CFR 50.12(a)(2)(iii) exist in that the
1989 Edition provides an acceptable
level of safety that ensures adequate
protection to public health and safety,
and that the benefits of redesigning the
AP600 standard plant to meet the 1995
Edition and 1996 Addenda of the ASME
Code, Section III, are outweighed by the
substantial costs and delays that
redesign would entail at this late date.
On this basis, the Commission
concludes that an exemption from the
requirements of 10 CFR 50.55a(a)(2) is
authorized by law, will not present an
undue risk to public health and safety,
and is consistent with the common
defense and security.

(5) Paragraph (c)(1) of 10 CFR 50.62—
Auxiliary Feedwater System

The AP600 design relies on the
passive residual heat removal system
(PRHR) in lieu of an auxiliary or
emergency feedwater system as its
safety-related method of removing decay
heat. Westinghouse requested an
exemption from a portion of 10 CFR
50.62(c)(1), which requires auxiliary or
emergency feedwater as an alternate
system for decay heat removal during an
ATWS event. The NRC staff concluded
that Westinghouse met the intent of the
rule by relying on the PRHR system to
remove the decay heat and, thereby, met
the underlying purpose of the rule.

Therefore, the Commission has
determined that the special
circumstances described in 10 CFR
50.12(a)(2)(ii) exist in that the
requirement for an auxiliary or
emergency feedwater system is not
necessary to achieve the underlying
purpose of 10 CFR 50.62(c)(1), because
Westinghouse has adopted acceptable
alternatives that accomplish the intent
of this regulation, and the exemption is
authorized by law, will not present an
undue risk to public health and safety,
and is consistent with the common
defense and security.

(6) Appendix A to 10 CFR Part 50, GDC
17—0Offsite Power Sources

Westinghouse requested a partial
exemption from the requirement in GDC
17 for a second offsite power supply
circuit. The AP600 plant design relies
on safety-related “‘passive” systems.
Unlike operating plants with active
safety-related systems, the AP600 safety-
related systems only require a small
amount of electric power for valves and
related instrumentation. The onsite
Class 1E batteries and associated dc and
ac distribution systems can provide the
power for these valves and
instrumentation. In addition, if no
offsite power is available, it is expected
that the non-safety-related onsite diesel
generators would be available for
important plant functions; however, this
non-safety-related ac power is not relied
on to maintain core cooling or
containment integrity. Therefore, the
Commission has determined that the
special circumstances described in 10
CFR 50.12(a)(2)(ii) exist in that the
requirement need not be applied in this
particular circumstance to achieve the
underlying purpose of having two
offsite power sources because the AP600
design includes an acceptable
alternative approach to accomplish
safety functions that does not rely on
power from the offsite system and,
therefore, accomplishes the intent of the
regulation. On this basis, the
Commission concludes that a partial
exemption from the requirements of
GDC 17 is authorized by law, will not
present an undue risk to public health
and safety, and is consistent with the
common defense and security.

(7) Appendix A to 10 CFR Part 50, GDC
19—Whole Body Dose Criterion

The NRC staff used a criterion of 5
rem TEDE for evaluating the
radiological consequences of design
basis accidents in the control room of
the AP600 design. The NRC staff used
the 5 rem TEDE criterion to be
consistent with the new reactor site
criteria in 10 CFR 50.34(a)(1) [61 FR
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65157], although GDC 19 specifies

* * * “5 rem whole body, or its
equivalent to any part of the

body”* * * The Commission has
determined that the special
circumstances described in 10 CFR
50.12(a)(2)(ii) exist in that application of
the 5 rem whole body criterion is not
necessary to achieve the underlying
purpose of the rule because a TEDE dose
provides essentially the same level of
risk as a whole body dose (see 61 FR
65160). On this basis, the Commission
concludes that a partial exemption from
GDC 19 is authorized by law, will not
present an undue risk to public health
and safety, and is consistent with the
common defense and security.

F. Issue Resolution

The purpose of Section VI of this
appendix is to identify the scope of
issues that are resolved by the
Commission in this rulemaking and;
therefore, are ‘“matters resolved” within
the meaning and intent of 10 CFR
52.63(a)(4). The section is divided into
five parts: (A) the Commission’s safety
findings in adopting this appendix, (B)
the scope and nature of issues which are
resolved by this rulemaking, (C) issues
which are not resolved by this
rulemaking, (D) the backfit restrictions
applicable to the Commission with
respect to this appendix, and (E) the
availability of secondary references.

Paragraph A describes in general
terms the nature of the Commission’s
findings, and makes the finding
required by 10 CFR 52.54 for the
Commission’s approval of this design
certification rule. Furthermore,
paragraph A explicitly states the
Commission’s determination that this
design provides adequate protection of
the public health and safety.

Paragraph B sets forth the scope of
issues which may not be challenged as
a matter of right in subsequent
proceedings. The introductory phrase of
paragraph B clarifies that issue
resolution as described in the remainder
of the paragraph extends to the
delineated NRC proceedings referencing
this appendix. The remainder of
paragraph B describes the categories of
information for which there is issue
resolution. Specifically, subparagraph
B.1 provides that all nuclear safety
issues arising from the Atomic Energy
Act of 1954, as amended, that are
associated with the information in the
NRC staff’s FSER (NUREG-1512) and
Supplement No. 1, the Tier 1 and Tier
2 information (including the availability
controls in Section 16.3 of the generic
DCD), and the rulemaking record for
this appendix are resolved within the
meaning of § 52.63(a)(4). These issues

include the information referenced in
the DCD that are requirements (i.e.,
“secondary references”), as well as all
issues arising from proprietary and
safeguards information which are
intended to be requirements.
Subparagraph B.2 provides for issue
preclusion of proprietary and safeguards
information. Subparagraphs B.3, B.4,
B.5, and B.6 clarify that approved
changes to and departures from the DCD
which are accomplished in compliance
with the relevant procedures and
criteria in Section VIII of this appendix
continue to be matters resolved in
connection with this rulemaking.
Subparagraph B.7 provides that, for
those plants located on sites whose site
parameters do not exceed those
assumed in Westinghouse’s evaluation
of severe accident mitigation design
alternatives (SAMDASs), all issues with
respect to SAMDASs arising under the
National Environmental Policy Act of
1969 associated with the information in
the Environmental Assessment for this
design and the information regarding
SAMDAs in Appendix 1B of the generic
DCD are also resolved within the
meaning and intent of § 52.63(a)(4). In
the event an exemption from a site
parameter is granted, the exemption
applicant has the initial burden of
demonstrating that the original SAMDA
analysis still applies to the actual site
parameters but, if the exemption is
approved, requests for litigation at the
COL stage must meet the requirements
of § 2.714 and present sufficient
information to create a genuine
controversy in order to obtain a hearing
on the site parameter exemption.

Paragraph C reserves the right of the
Commission to impose operational
requirements on applicants that
reference this appendix. This provision
reflects the fact that operational
requirements, including generic
technical specifications in Section 16.1
of the DCD, were not completely or
comprehensively reviewed at the design
certification stage. Therefore, the special
backfit provisions of § 52.63 do not
apply to operational requirements.
However, all design changes will be
controlled by the appropriate provision
in Section VIII of this appendix.
Although the information in the DCD
that is related to operational
requirements was necessary to support
the NRC staff’s safety review of this
design, the review of this information
was not sufficient to conclude that the
operational requirements are fully
resolved and ready to be assigned
finality under § 52.63. As a result, if the
NRC wanted to change a temperature
limit and that operational change

required a consequential change to a
design feature, then the temperature
limit backfit would be controlled by
Section VIII (paragraph A or B) of this
appendix. However, changes to other
operational issues, such as in-service
testing and in-service inspection
programs, post-fuel load verification
activities, and shutdown risk that do not
require a design change would not be
restricted by § 52.63 (see paragraph
VIIL.C of this appendix). Paragraph VI.C
does allow the NRC to impose future
operational requirements (distinct from
design matters) on applicants who
reference this design certification. Also,
license conditions for portions of the
plant within the scope of this design
certification, e.g. start-up and power
ascension testing, are not restricted by
§52.63. The requirement to perform
these testing programs is contained in
Tier 1 information. However, ITAAC
cannot be specified for these subjects
because the matters to be addressed in
these license conditions cannot be
verified prior to fuel load and operation,
when the ITAAC are satisfied.
Therefore, another regulatory vehicle is
necessary to ensure that licensees
comply with the matters contained in
the license conditions. License
conditions for these areas cannot be
developed now because this requires the
type of detailed design information that
will be developed after design
certification. In the absence of detailed
design information to evaluate the need
for and develop specific post-fuel load
verifications for these matters, the
Commission is reserving the right to
impose license conditions by rule for
post-fuel load verification activities for
portions of the plant within the scope of
this design certification.

Paragraph D reiterates the restrictions
(contained in Section VIII of this
appendix) placed upon the Commission
when ordering generic or plant-specific
modifications, changes or additions to
structures, systems or components,
design features, design criteria, and
ITAAC (subparagraph VIL.D.3 addresses
ITAAC) within the scope of the certified
design.

Paragraph E provides the procedure
for an interested member of the public
to obtain access to proprietary or
safeguards information for the AP600
design, in order to request and
participate in proceedings identified in
paragraph VLB of this appendix, viz.,
proceedings involving licenses and
applications which reference this
appendix. As set forth in paragraph
VI.E, access must first be sought from
the design certification applicant. If
Westinghouse refuses to provide the
information, the person seeking access
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shall request access from the
Commission or the presiding officer, as
applicable. Access to the proprietary or
safeguards information may be ordered
by the Commission, but must be subject
to an appropriate non-disclosure
agreement.

G. Duration of This Appendix

The purpose of Section VII of this
appendix is in part to specify the time
period during which this design
certification may be referenced by an
applicant for a combined license, under
10 CFR 52.55. This section also states
that the design certification remains
valid for an applicant or licensee that
references the design certification until
the application is withdrawn or the
license expires. Therefore, if an
application references this design
certification during the 15-year period,
then the design certification continues
in effect until the application is
withdrawn or the license issued on that
application expires. Also, the design
certification continues in effect for the
referencing license if the license is
renewed. The Commission intends for
this appendix to remain valid for the life
of the plant that references the design
certification to achieve the benefits of
standardization and licensing stability.
This means that changes to or plant-
specific departures from information in
the plant-specific DCD must be made
pursuant to the change processes in
Section VIII of this appendix for the life
of the plant.

H. Processes for Changes and
Departures

The purpose of Section VIII of this
appendix is to set forth the processes for
generic changes to or plant-specific
departures (including exemptions) from
the DCD. The Commission adopted this
restrictive change process in order to
achieve a more stable licensing process
for applicants and licensees that
reference this design certification rule.
Section VIII is divided into three
paragraphs, which correspond to Tier 1,
Tier 2, and Operational requirements.
The language of Section VIII
distinguishes between generic changes
to the DCD versus plant-specific
departures from the DCD. Generic
changes must be accomplished by
rulemaking because the intended
subject of the change is the design
certification rule itself, as is
contemplated by 10 CFR 52.63(a)(1).
Consistent with 10 CFR 52.63(a)(2), any
generic rulemaking changes are
applicable to all plants, absent
circumstances which render the change
[“modification” in the language of
§52.63(a)(2)] “technically irrelevant.”

By contrast, plant-specific departures
could be either a Commission-issued
order to one or more applicants or
licensees; or an applicant or licensee-
initiated departure applicable only to
that applicant’s or licensee’s plant(s),
similar to a § 50.59 departure or an
exemption. Because these plant-specific
departures will result in a DCD that is
unique for that plant, Section X of this
appendix requires an applicant or
licensee to maintain a plant-specific
DCD. For purposes of brevity, this
discussion refers to both generic
changes and plant-specific departures as
“change processes.”

Both Section VIII of this appendix and
this SOC refer to an “exemption” from
one or more requirements of this
appendix and the criteria for granting an
exemption. The Commission cautions
that where the exemption involves an
underlying substantive requirement
(applicable regulation), then the
applicant or licensee requesting the
exemption must also show that an
exemption from the underlying
applicable requirement meets the
criteria of 10 CFR 50.12.

Tier 1 Information

The change processes for Tier 1
information are covered in paragraph
VIILA. Generic changes to Tier 1 are
accomplished by rulemaking that
amends the generic DCD and are
governed by the standards in 10 CFR
52.63(a)(1). This provision provides that
the Commission may not modify,
change, rescind, or impose new
requirements by rulemaking except
where necessary either to bring the
certification into compliance with the
Commission’s regulations applicable
and in effect at the time of approval of
the design certification or to ensure
adequate protection of the public health
and safety or common defense and
security. The rulemakings must include
an opportunity for hearing with respect
to the proposed change, as required by
10 CFR 52.63(a)(1), and the Commission
expects such hearings to be conducted
in accordance with 10 CFR part 2,
Subpart H. Departures from Tier 1 may
occur in two ways: (1) the Commission
may order a licensee to depart from Tier
1, as provided in subparagraph A.3; or
(2) an applicant or licensee may request
an exemption from Tier 1, as provided
in subparagraph A.4. If the Commission
seeks to order a licensee to depart from
Tier 1, subparagraph A.3 requires that
the Commission find both that the
departure is necessary for adequate
protection or for compliance, and that
special circumstances are present.
Subparagraph A.4 provides that
exemptions from Tier 1 requested by an

applicant or licensee are governed by
the requirements of 10 CFR 52.63(b)(1)
and 52.97(b), which provide an
opportunity for a hearing. In addition,
the Commission will not grant requests
for exemptions that may result in a
significant decrease in the level of safety
otherwise provided by the design.

Tier 2 Information

The change processes for the three
different categories of Tier 2 information
(Tier 2, Tier 2*, and Tier 2* with a time
of expiration) are set forth in paragraph
VIIL.B. The change processes for Tier 2
have the same elements as the Tier 1
change processes, but some of the
standards for plant-specific orders and
exemptions are different. The
Commission adopted a “50.59-like”
change process (similar to 10 CFR 50.59)
in accordance with its SRMs on SECY—
90-377 and SECY-92-287A. However,
the Commission plans to revise the
change process in 10 CFR 50.59 (64 FR
53582). As a result, the Commission will
determine whether similar revisions
should be made to the “50.59-like”
change process in subparagraph
VIILB.5, as part of an upcoming 10 CFR
part 52 rulemaking (refer to SECY—98—
282), of the design certification rules
(Appendices A, B, and C to Part 52).
Any backfitting implications for future
revisions to subparagraph VIIL.B.5 of the
design certification rules were covered
in the 10 CFR 50.59 rulemaking (64 FR
53612).

The process for generic Tier 2 changes
(including changes to Tier 2* and Tier
2* with a time of expiration) tracks the
process for generic Tier 1 changes. As
set forth in subparagraph B.1, generic
Tier 2 changes are accomplished by
rulemaking amending the generic DCD,
and are governed by the standards in 10
CFR 52.63(a)(1). This provision provides
that the Commission may not modify,
change, rescind or impose new
requirements by rulemaking except
where necessary either to bring the
certification into compliance with the
Commission’s regulations applicable
and in effect at the time of approval of
the design certification or to assure
adequate protection of the public health
and safety or common defense and
security. If a generic change is made to
Tier 2* information, then the category
and expiration, if necessary, of the new
information would also be determined
in the rulemaking and the appropriate
change process for that new information
would apply.

Departures from Tier 2 may occur in
five ways: (1) The Commission may
order a plant-specific departure, as set
forth in subparagraph B.3; (2) an
applicant or licensee may request an
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exemption from a Tier 2 requirement as
set forth in subparagraph B.4; (3) a
licensee may make a departure without
prior NRC approval in accordance with
subparagraph B.5 [the ““50.59-like”
process]; (4) the licensee may request
NRC approval for proposed departures
which do not meet the requirements in
subparagraph B.5 as provided in
subparagraph B.5.d; and (5) the licensee
may request NRC approval for a
departure from Tier 2* information
under subparagraph B.6.

Similar to Commission-ordered Tier 1
departures and generic Tier 2 changes,
Commission-ordered Tier 2 departures
cannot be imposed except where
necessary either to bring the
certification into compliance with the
Commission’s regulations applicable
and in effect at the time of approval of
the design certification or to ensure
adequate protection of the public health
and safety or common defense and
security, as set forth in subparagraph
B.3. However, the special circumstances
for the Commission-ordered Tier 2
departures do not have to outweigh any
decrease in safety that may result from
the reduction in standardization caused
by the plant-specific order, as required
by 10 CFR 52.63(a)(3). The Commission
determined that it was not necessary to
impose an additional limitation similar
to that imposed on Tier 1 departures by
10 CFR 52.63(a)(3) and (b)(1). This type
of additional limitation for
standardization would unnecessarily
restrict the flexibility of applicants and
licensees with respect to Tier 2, which
by its nature is not as safety significant
as Tier 1.

An applicant or licensee may request
an exemption from Tier 2 information as
set forth in subparagraph B.4. The
applicant or licensee must demonstrate
that the exemption complies with one of
the special circumstances in 10 CFR
50.12(a). In addition, the Commaission
will not grant requests for exemptions
that may result in a significant decrease
in the level of safety otherwise provided
by the design. However, the special
circumstances for the exemption do not
have to outweigh any decrease in safety
that may result from the reduction in
standardization caused by the
exemption. If the exemption is
requested by an applicant for a license,
the exemption is subject to litigation in
the same manner as other issues in the
license hearing, consistent with 10 CFR
52.63(b)(1). If the exemption is
requested by a licensee, then the
exemption is subject to litigation in the
same manner as a license amendment.

Subparagraph B.5 allows an applicant
or licensee to depart from Tier 2
information, without prior NRC

approval, if the proposed departure does
not involve a change to or departure
from Tier 1 or Tier 2* information,
technical specifications, or involves an
unreviewed safety question (USQ) as
defined in B.5.b and B.5.c of this
paragraph. The technical specifications
referred to in B.5.a and B.5.b of this
paragraph are the technical
specifications in Section 16.1 of the
generic DCD, including bases, for
departures made prior to issuance of the
COL. After issuance of the COL, the
plant-specific technical specifications
are controlling under subparagraph B.5.
The bases for the plant-specific
technical specifications will be
controlled by the bases control
procedures for the plant-specific
technical specifications (analogous to
the bases control provision in the
Improved Standard Technical
Specifications). The definition of a USQ
in B.5.b of this paragraph is similar to
the definition in 10 CFR 50.59 and it
applies to all information in Tier 2
except for the information that resolves
the severe accident issues. The process
for evaluating proposed tests or
experiments not described in Tier 2 will
be incorporated into the change process
for the portion of the design that is
outside the scope of this design
certification. Although subparagraph
B.5 does not specifically state, the
Commission has determined that
departures must also comply with all
applicable regulations unless an
exemption or other relief is obtained.

The Commission believes that it is
important to preserve and maintain the
resolution of severe accident issues just
like all other safety issues that were
resolved during the design certification
review (refer to SRM on SECY-90-377).
However, because of the increased
uncertainty in severe accident issue
resolutions, the Commission has
adopted separate criteria in B.5.c for
determining whether a departure from
information that resolves severe
accident issues constitutes a USQ. For
purposes of applying the special criteria
in B.5.c, severe accident resolutions are
limited to design features when the
intended function of the design feature
is relied upon to resolve postulated
accidents where the reactor core has
melted and exited the reactor vessel and
the containment is being challenged
(severe accidents). These design features
are identified in Section 1.9.5 of the
DCD, with other issues, and are
described in other sections of the DCD.
Therefore, the location of design
information in the DCD is not important
to the application of this special
procedure for severe accident issues.

However, the special procedure in B.5.c
does not apply to design features that
resolve so-called beyond design basis
accidents or other low probability
events. The important aspect of this
special procedure is that it is limited
solely to severe accident design features,
as defined above. Some design features
may have intended functions to meet
“design basis” requirements and to
resolve ‘“‘severe accidents.” If these
design features are reviewed under
subparagraph VIIL.B.5, then the
appropriate criteria from either B.5.b or
B.5.c are selected depending upon the
function being changed.

An applicant or licensee that plans to
depart from Tier 2 information, under
subparagraph VIIL.B.5, must prepare a
safety evaluation which provides the
bases for the determination that the
proposed change does not involve an
unreviewed safety question, a change to
Tier 1 or Tier 2* information, or a
change to the technical specifications,
as explained above. In order to achieve
the Commission’s goals for design
certification, the evaluation needs to
consider all of the matters that were
resolved in the DCD, such as generic
issue resolutions that are relevant to the
proposed departure. The benefits of the
early resolution of safety issues would
be lost if departures from the DCD were
made that violated these resolutions
without appropriate review. The
evaluation of the relevant matters needs
to consider the proposed departure over
the full range of power operation from
startup to shutdown, as it relates to
anticipated operational occurrences,
transients, design basis accidents, and
severe accidents. The evaluation must
also include a review of all relevant
secondary references from the DCD
because Tier 2 information intended to
be treated as requirements is contained
in the secondary references. The
evaluation should consider Tables 14.3—
1 through 14.3-8 and 19.59-29 of the
generic DCD to ensure that the proposed
change does not impact Tier 1. These
tables contain various cross-references
from the safety analyses and
probabilistic risk assessment in Tier 2 to
the important parameters that were
included in Tier 1. Although many
issues and analyses could have been
cross-referenced, the listings in these
tables were developed only for key
analyses for the AP600 design.
Westinghouse provided more detailed
cross-references for important analysis
assumptions that are included in Tier 1
in its revised response to RAI 640.60
(DCP/NRC 1440—September 15, 1998).

If a proposed departure from Tier 2
involves a change to or departure from
Tier 1 or Tier 2* information, technical
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specifications, or otherwise constitutes a
USQ, then the applicant or licensee
must obtain NRC approval through the
appropriate process set forth in this
appendix before implementing the
proposed departure. The NRC does not
endorse NSAC-125, “Guidelines for 10
CFR 50.59 Safety Evaluations,” for
performing safety evaluations required
by subparagraph VIIL.B.5 of this
appendix. However, the NRC will work
with industry, if it is desired, to develop
an appropriate guidance document for
processing proposed changes under
paragraph VIILB of this appendix.

A party to an adjudicatory proceeding
(e.g., for issuance of a combined license)
who believes that an applicant or
licensee has not complied with
subparagraph VIIL.B.5 when departing
from Tier 2 information, may petition to
admit such a contention into the
proceeding under B.5.f. This provision
was included because an incorrect
departure from the requirements of this
appendix essentially places the
departure outside of the scope of the
Commission’s safety finding in the
design certification rulemaking.
Therefore, it follows that properly-
founded contentions alleging such
incorrectly-implemented departures
cannot be considered “resolved” by this
rulemaking. As set forth in B.5.f of
paragraph VIILB, the petition must
comply with the requirements of
§2.714(b)(2) and show that the
departure does not comply with
subparagraph B.5. Any other party may
file a response to the petition. If on the
basis of the petition and any responses,
the presiding officer in the proceeding
determines that the required showing
has been made, the matter shall be
certified to the Commission for its final
determination. In the absence of a
proceeding, petitions alleging non-
conformance with subparagraph B.5
requirements applicable to Tier 2
departures will be treated as petitions
for enforcement action under 10 CFR
2.206.

Subparagraph B.6 provides a process
for departing from Tier 2* information.
The creation of and restrictions on
changing Tier 2* information resulted
from the development of the Tier 1
information for the ABWR design.
During this development process, the
applicants for design certification
requested that the amount of
information in Tier 1 be minimized to
provide additional flexibility for an
applicant or licensee who references
this appendix. Also, many codes,
standards, and design processes, which
were not specified in Tier 1, that are
acceptable for meeting ITAAC were
specified in Tier 2. The result of these

actions is that certain significant
information only exists in Tier 2 and the
Commission does not want this
significant information to be changed
without prior NRC approval. This Tier
2* information is identified in the
generic DCD with italicized text and
brackets.

Although the Tier 2* designation was
originally intended to last for the
lifetime of the facility, like Tier 1
information, the NRC determined that
some of the Tier 2* information could
expire when the plant first achieves full
(100%) power, after the finding required
by 10 CFR 52.103(g), while other Tier 2*
information must remain in effect
throughout the life of the facility. The
determining factors were the Tier 1
information that would govern these
areas after first full power and the NRC’s
judgement on whether prior approval
was required before implementation of
the change due to the significance of the
information. Therefore, certain Tier 2*
information listed in B.6.c of paragraph
VIILB ceases to retain its Tier 2*
designation after full power operation is
first achieved following the Commission
finding in 10 CFR 52.103(g). Thereafter,
that information is deemed to be Tier 2
information that is subject to the
departure requirements in subparagraph
B.5. By contrast, the Tier 2* information
identified in B.6.b of paragraph VIII.B
retains its Tier 2* designation
throughout the duration of the license,
including any period of renewal.

Certain preoperational tests in B.6.c of
paragraph VIIL.B are designated to be
performed only for the first plant or first
three plants that reference this
appendix. Westinghouse’s basis for
performing these “first-plant-only” and
“first-three-plants-only” preoperational
tests is provided in Section 14.2.5 of the
DCD. The NRC staff found
Westinghouse’s basis for performing
these tests and its justification for only
performing the tests on the first-plant or
first-three-plants acceptable. The NRGC
staff’s decision was based on the need
to verify that plant-specific
manufacturing and/or construction
variations do not adversely impact the
predicted performance of certain
passive safety systems, while
recognizing that these special tests will
result in significant thermal transients
being applied to critical plant
components. The NRC staff believes that
the range of manufacturing or
construction variations that could
adversely affect the relevant passive
safety systems will be adequately
disclosed after performing the
designated tests on the first plant, or the
first three plants, as applicable. The
COL action item in Section 14.4.6 of the

DCD states that subsequent plants shall
either perform these preoperational tests
or justify that the results of the first-
plant-only or first-three-plant-only tests
are applicable to the subsequent plant.
The Tier 2* designation for these tests
will expire after the first plant or first
three plants complete these tests, as
indicated in B.6.c of paragraph VIILB.

If Tier 2* information is changed in a
generic rulemaking, the designation of
the new information (Tier 1, 2*, or 2)
would also be determined in the
rulemaking and the appropriate process
for future changes would apply. Ifa
plant-specific departure is made from
Tier 2* information, then the new
designation would apply only to that
plant. If an applicant who references
this design certification makes a
departure from Tier 2* information, the
new information is subject to litigation
in the same manner as other plant-
specific issues in the licensing hearing.
If a licensee makes a departure, it will
be treated as a license amendment
under 10 CFR 50.90 and the finality is
in accordance with VI.B.5 of this
appendix. Any requests for departures
from Tier 2* information that affect Tier
1 must also comply with the
requirements in paragraph VIII.A of this
appendix.

Operational Requirements

The change process for technical
specifications and other operational
requirements in the DCD is set forth in
paragraph VIIL.C of this appendix. This
change process has elements similar to
the Tier 1 and Tier 2 change process in
paragraphs VIII.A and VIILB, but with
significantly different change standards.
Because of the different finality status
for technical specifications and other
operational requirements (refer to IIL.F
of this SOC), the Commission decided to
designate a special category of
information, consisting of the technical
specifications and other operational
requirements, with its own change
process in paragraph VIIL.C. The key to
using the change processes in Section
VIII is to determine if the proposed
change or departure requires a change to
a design feature described in the generic
DCD. If a design change is required,
then the appropriate change process in
paragraph VIIL.A or VIILB applies.
However, if a proposed change to the
technical specifications or other
operational requirements does not
require a change to a design feature in
the generic DCD, then paragraph VIII.C
applies. The language in paragraph
VIIL.C also distinguishes between
generic (Section 16.1 of DCD) and plant-
specific technical specifications to
account for the different treatment and



Federal Register/Vol. 64,

No. 246/ Thursday, December 23, 1999/Rules and Regulations

72013

finality accorded technical
specifications before and after a license
is issued.

The process in subparagraph VIII.C.1
for making generic changes to the
generic technical specifications in
Section 16.1 of the DCD or other
operational requirements in the generic
DCD is accomplished by rulemaking
and governed by the backfit standards in
10 CFR 50.109. The determination of
whether the generic technical
specifications and other operational
requirements were completely reviewed
and approved in the design certification
rulemaking is based upon the extent to
which an NRC safety conclusion in the
FSER is being modified or changed. If it
cannot be determined that the technical
specification or operational requirement
was comprehensively reviewed and
finalized in the design certification
rulemaking, then there is no backfit
restriction under 10 CFR 50.109 because
no prior position was taken on this
safety matter. Some generic technical
specifications contain bracketed values,
which clearly indicate that the NRC
staff’s review was not complete. Generic
changes made under subparagraph
VIII.C.1 are applicable to all applicants
or licensees (refer to subparagraph
VIIL.C.2), unless the change is irrelevant
because of a plant-specific departure.

Plant-specific departures may occur
by either a Commission order under
subparagraph VIII.C.3 or an applicant’s
exemption request under subparagraph
VIIL.C.4. The basis for determining if the
technical specification or operational
requirement was completely reviewed
and approved for these processes is the
same as for subparagraph VIIL.C.1. If the
technical specification or operational
requirement was comprehensively
reviewed and finalized in the design
certification rulemaking, then the
Commission must demonstrate that
special circumstances are present before
ordering a plant-specific departure. If
not, there is no restriction on plant-
specific changes to the technical
specifications or operational
requirements, prior to issuance of a
license, provided a design change is not
required. Although the generic technical
specifications were reviewed by the
NRC staff to facilitate the design
certification review, the Commission
intends to consider the lessons learned
from subsequent operating experience
during its licensing review of the plant-
specific technical specifications. The
process for petitioning to intervene on a
technical specification or operational
requirement is similar to other issues in
a licensing hearing, except that the
petitioner must also demonstrate why

special circumstances are present
(subparagraph VIIL.C.5).

Finally, the generic technical
specifications will have no further effect
on the plant-specific technical
specifications after the issuance of a
license that references this appendix.
The bases for the generic technical
specifications will be controlled by the
change process in paragraph VIII.C of
this appendix. After a license is issued,
the bases will be controlled by the bases
change provision set forth in the
administrative controls section of the
plant-specific technical specifications.

I. Inspections, Tests, Analyses, and
Acceptance Criteria (ITAAC)

The purpose of Section IX of this
appendix is to set forth how the ITAAC
in Tier 1 of this design certification rule
are to be treated in a license proceeding.
Paragraph A restates the responsibilities
of an applicant or licensee for
performing and successfully completing
ITAAC, and notifying the NRC of such
completion. Subparagraph A.1 makes it
clear that an applicant may proceed at
its own risk with design and
procurement activities subject to
ITAAC, and that a licensee may proceed
at its own risk with design,
procurement, construction, and
preoperational testing activities subject
to an ITAAC, even though the NRC may
not have found that any particular
ITAAC has been successfully
completed. Subparagraph A.2 requires
the licensee to notify the NRC that the
required inspections, tests, and analyses
in the ITAAC have been completed and
that the acceptance criteria have been
met.

Subparagraphs B.1 and B.2 essentially
reiterate the NRC’s responsibilities with
respect to ITAAC as set forth in 10 CFR
52.99 and 52.103(g). Finally,
subparagraph B.3 states that ITAAC do
not, by virtue of their inclusion in the
DCD, constitute regulatory requirements
after the licensee has received
authorization to load fuel or for renewal
of the license. However, subsequent
modifications must comply with the
design descriptions in the DCD unless
the applicable requirements in 10 CFR
52.97 and Section VIII of this appendix
have been complied with. As discussed
in paragraph III.D of this SOG, the
Commission will defer a determination
of the applicability of ITAAC and their
effect in terms of issue resolution in 10
CFR Part 50 licensing proceedings to
such time that a Part 50 applicant
decides to reference this appendix.

J. Records and Reporting

The purpose of Section X of this
appendix is to set forth the requirements

for maintaining records of changes to
and departures from the generic DCD,
which are to be reflected in the plant-
specific DCD. Section X also sets forth
the requirements for submitting reports
(including updates to the plant-specific
DCD) to the NRC. This section of the
appendix is similar to the requirements
for records and reports in 10 CFR part
50, except for minor differences in
information collection and reporting
requirements, as discussed in V of this
SOC. Subparagraph X.A.1 of this
appendix requires that a generic DCD
and the proprietary and safeguards
information referenced in the generic
DCD be maintained by the applicant for
this rule. The generic DCD was
developed, in part, to meet the
requirements for incorporation by
reference, including availability
requirements. Therefore, the proprietary
and safeguards information could not be
included in the generic DCD because it
is not publicly available. However, the
proprietary and safeguards information
was reviewed by the NRC and, as stated
in subparagraph VI.B.2 of this appendix,
the Commission considers the
information to be resolved within the
meaning of 10 CFR 52.63(a)(4). Because
this information is not in the generic
DCD, the proprietary and safeguards
information, or its equivalent, is
required to be provided by an applicant
for a license. Therefore, to ensure that
this information will be available, a
requirement for the design certification
applicant to maintain the proprietary
and safeguards information was added
to subparagraph X.A.1 of this appendix.
The acceptable version of the
proprietary and safeguards information
is identified (referenced) in the version
of the DCD that is incorporated into this
rule. The generic DCD and the
acceptable version of the proprietary
and safeguards information must be
maintained for the period of time that
this appendix may be referenced.

Subparagraphs A.2 and A.3 place
record-keeping requirements on the
applicant or licensee that references this
design certification to maintain its
plant-specific DCD to accurately reflect
both generic changes to the generic DCD
and plant-specific departures made
pursuant to Section VIII of this
appendix. The term ‘““plant-specific”
was added to paragraph A.2 and other
Sections of this appendix to distinguish
between the generic DCD that is
incorporated by reference into this
appendix, and the plant-specific DCD
that the applicant is required to submit
under paragraph IV.A of this appendix.
The requirement to maintain the generic
changes to the generic DCD is explicitly
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stated to ensure that these changes are
not only reflected in the generic DCD,
which will be maintained by the
applicant for design certification, but
that the changes are also reflected in the
plant-specific DCD. Therefore, records
of generic changes to the DCD will be
required to be maintained by both
entities to ensure that both entities have
up-to-date DCDs.

Paragraph X.A of this appendix does
not place record-keeping requirements
on site-specific information that is
outside the scope of this rule. As
discussed in III.D of this SOC, the final
safety analysis report required by 10
CFR 52.79 will contain the plant-
specific DCD and the site-specific
information for a facility that references
this rule. The phrase “site-specific
portion of the final safety analysis
report” in X.B.3.d of this appendix
refers to the information that is
contained in the final safety analysis
report for a facility (required by 10 CFR
52.79) but is not part of the plant-
specific DCD (required by paragraph
IV.A of this appendix). Therefore, this
rule does not require that duplicate
documentation be maintained by an
applicant or licensee that references this
rule, because the plant-specific DCD is
part of the final safety analysis report for
the facility.

Subparagraphs B.1 and B.2 of this
appendix establish reporting
requirements for applicants or licensees
that reference this rule that are similar
to the reporting requirements in 10 CFR
part 50. For currently operating plants,
a licensee is required to maintain
records of the basis for any design
changes to the facility made under 10
CFR 50.59. Section 50.59(b)(2) requires
a licensee to provide a summary report
of these changes to the NRC annually,
or along with updates to the facility
final safety analysis report under 10
CFR 50.71(e). Section 50.71(e)(4)
requires that these updates be submitted
annually, or 6 months after each
refueling outage if the interval between
successive updates does not exceed 24
months.

The reporting requirements in
subparagraph B.3 of this appendix vary
according to four different time periods
during a facilities’ lifetime. Under B.3.a
of paragraph X.B, if an applicant that
references this rule decides to make
departures from the generic DCD, then
the departures and any updates to the
plant-specific DCD must be submitted
with the initial application for a license.
Under B.3.b of paragraph X.B, the
applicant may submit any subsequent
reports and updates along with its
amendments to the application
provided that the submittals are made at

least once per year. Because
amendments to an application are
typically made more frequently than
once a year, this should not be an
excessive burden on the applicant.
Under B.3.c of paragraph X.B, summary
reports must be submitted quarterly
during the period of facility
construction. This increase in frequency
of summary reports of departures from
the plant-specific DCD is in response to
the Commission’s guidance on reporting
frequency in its SRM on SECY-90-377,
dated February 15, 1991.

Quarterly reporting of design changes
during the period of construction is
necessary to closely monitor the status
and progress of the construction of the
plant. To make its finding under 10 CFR
52.99, the NRC must monitor the design
changes made in accordance with
Section VIII of this appendix. The
ITAAC verify that the as-built facility
conforms with the approved design and
emphasizes design reconciliation and
design verification. Quarterly reporting
of design changes is particularly
important in times where the number of
design changes could be significant,
such as during the procurement of
components and equipment, detailed
design of the plant at the start of
construction, and during preoperational
testing. The frequency of updates to the
plant-specific DCD is not increased
during facility construction. After the
facility begins operation, the frequency
of reporting reverts to the requirement
in X.B.3.d of paragraph X.B, which is
consistent with the requirement for
plants licensed under 10 CFR part 50.

IV. Finding of No Significant
Environmental Impact: Availability

The Commission has determined
under the National Environmental
Policy Act of 1969, as amended (NEPA),
and the Commission’s regulations in 10
CFR part 51, subpart A, that this design
certification rule is not a major Federal
action significantly affecting the quality
of the human environment and,
therefore, an environmental impact
statement (EIS) is not required. The
basis for this determination, as
documented in the final environmental
assessment, is that this amendment to
10 CFR part 52 does not authorize the
siting, construction, or operation of a
facility using the AP600 design; it only
codifies the AP600 design in a rule. The
NRC will evaluate the environmental
impacts and issue an EIS, as
appropriate, in accordance with NEPA
as part of the application(s) for the
construction and operation of a facility.

In addition, as part of the final
environmental assessment for the
AP600 design, the NRC reviewed

Westinghouse’s evaluation of various
design alternatives to prevent and
mitigate severe accidents in Appendix
1B of the AP600 Standard Safety
Analysis Report (SSAR). The
Commission finds that Westinghouse’s
evaluation provides a reasonable
assurance that certifying the AP600
design will not exclude severe accident
mitigation design alternatives for a
future facility that would prove cost
beneficial had they been considered as
part of the original design certification
application. These issues are considered
resolved for the AP600 design.

The final environmental assessment
(EA), upon which the Commission’s
finding of no significant impact is
based, and the AP600 SSAR are
available for examination and copying
at the NRC Public Document Room,
2120 L Street, NW. (Lower Level),
Washington, DC. Single copies of the EA
are also available from Jerry N. Wilson,
Mailstop O-12 G15, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001.

V. Paperwork Reduction Act Statement

This final rule amends information
collection requirements that are subject
to the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). These
requirements were approved by the
Office of Management and Budget
(OMB) on August 10, 1999 (OMB
#3150-0151). If an application is
submitted, the additional public
reporting burden for this information
collection is estimated to average 8
person-hours per response, including
the time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the information collection.

Send comments on any aspect of this
information collection, including
suggestions for reducing the burden, to
the Records Management Branch (T—6
E6), U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, or by Internet electronic mail at
BJS1@NRC.GOV; and to the Desk
Officer, Office of Information and
Regulatory Affairs, NEOB-10202,
(3150-0151), Office of Management and
Budget, Washington, DC 20503.

Public Protection Notification

If a means used to impose an
information collection does not display
a currently valid OMB control number,
the NRC may not conduct or sponsor,
and a person is not required to respond
to, the information collection.
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VI. Regulatory Analysis

The NRC has not prepared a
regulatory analysis for this final rule.
The NRC prepares regulatory analyses
for rulemakings that establish generic
regulatory requirements applicable to all
licensees. Design certifications are not
generic rulemakings in the sense that
design certifications do not establish
standards or requirements with which
all licensees must comply. Rather,
design certifications are Commission
approvals of specific nuclear power
plant designs by rulemaking.
Furthermore, design certification
rulemakings are initiated by an
applicant for a design certification,
rather than the NRC. Preparation of a
regulatory analysis in this circumstance
would not be useful because the design
to be certified is proposed by the
applicant rather than the NRC. For these
reasons, the Commission concludes that
preparation of a regulatory analysis is
neither required nor appropriate.

VII. Regulatory Flexibility Act
Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this final
rule will not have a significant
economic impact upon a substantial
number of small entities. The final rule
provides for certification of a nuclear
power plant design. Neither the design
certification applicant, nor prospective
nuclear power plant licensees who
reference this design certification rule,
fall within the scope of the definition of
“small entities” set forth in the
Regulatory Flexibility Act or the Small
Business Size Standards set out in
regulations issued by the Small
Business Administration at 13 CFR Part
121.

VIII. Backfit Analysis

The Commission has determined that
the backfit rule, 10 CFR 50.109, does not
apply to this amendment because it
does not impose new or changed
requirements on existing 10 CFR Part 50
licensees. Therefore, a backfit analysis
was not prepared for this rule.

IX. Small Business Regulatory
Enforcement Fairness Act

As required by the Small Business
Regulatory Enforcement Fairness Act of
1996, the NRC has determined that this
action is not a major rule and has
verified this determination with the
Office of Information and Regulatory
Affairs, OMB.

X. National Technology Transfer and
Advancement Act

The National Technology and
Transfer Act of 1995 (Act), Pub. L. 104—
113, requires that Federal agencies use
technical standards that are developed
or adopted by voluntary consensus
standards bodies unless the use of such
a standard is inconsistent with
applicable law or otherwise impractical.
This rule provides for certification of a
nuclear power plant design. Design
certifications are not generic
rulemakings in the sense that design
certifications do not establish standards
or requirements with which all
licensees must comply. Rather, design
certifications are Commission approvals
of specific nuclear power plant designs
by rulemaking. Furthermore, design
certification rulemakings are initiated
by an applicant for a design
certification, rather than the NRC. For
these reasons, the Commission
concludes that the Act does not apply
to this rule.

List of Subjects in 10 CFR Part 52

Administrative practice and
procedure, Antitrust, Backfitting,
Combined license, Early site permit,
Emergency planning, Fees,
Incorporation by reference, Inspection,
Limited work authorization, Nuclear
power plants and reactors, Probabilistic
risk assessment, Prototype, Reactor
siting criteria, Redress of site, Reporting
and recordkeeping requirements,
Standard design, Standard design
certification.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553;
the NRC is adopting the following
amendments to 10 CFR Part 52.

PART 52—EARLY SITE PERMITS;
STANDARD DESIGN
CERTIFICATIONS; AND COMBINED
LICENSES FOR NUCLEAR POWER
PLANTS

1. The authority citation for 10 CFR
Part 52 continues to read as follows:

Authority: Secs. 103, 104, 161, 182, 183,
186, 189, 68 Stat. 936, 948, 953, 954, 955,
956, as amended, sec. 234, 83 Stat. 1244, as
amended (42 U.S.C. 2133, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201, 202, 206, 88
Stat. 1243, 1244, 1246, 1246, as amended (42
U.S.C. 5841, 5842, 5846).

2.In §52.8, paragraph (b) is revised to
read as follows:

§52.8 Information collection
requirements: OMB approval.
* * * * *

(b) The approved information
collection requirements contained in
this part appear in §§52.15, 52.17,
52.29, 52.35, 52.45, 52.47, 52.51, 52.57,
52.63, 52.75, 52.77, 52.78, 52.79, 52.89,
52.91, 52.99, and appendices A, B, and
C.

3. A new Appendix C to 10 CFR Part
52 is added to read as follows:

Appendix C to Part 52—Design
Certification Rule for the AP600 Design

1. Introduction

Appendix C constitutes the standard
design certification for the AP600* design, in
accordance with 10 CFR Part 52, Subpart B.
The applicant for certification of the AP600
design is Westinghouse Electric Company
LLC.

1II. Definitions

A. Generic design control document
(generic DCD) means the document
containing the Tier 1 and Tier 2 information
and generic technical specifications that is
incorporated by reference into this appendix.

B. Generic technical specifications means
the information, required by 10 CFR 50.36
and 50.364a, for the portion of the plant that
is within the scope of this appendix.

C. Plant-specific DCD means the document,
maintained by an applicant or licensee who
references this appendix, consisting of the
information in the generic DCD, as modified
and supplemented by the plant-specific
departures and exemptions made under
Section VIII of this appendix.

D. Tier 1 means the portion of the design-
related information contained in the generic
DCD that is approved and certified by this
appendix (hereinafter Tier 1 information).
The design descriptions, interface
requirements, and site parameters are derived
from Tier 2 information. Tier 1 information
includes:

1. Definitions and general provisions;

2. Design descriptions;

3. Inspections, tests, analyses, and
acceptance criteria (ITAAC);

4. Significant site parameters; and

5. Significant interface requirements.

E. Tier 2 means the portion of the design-
related information contained in the generic
DCD that is approved but not certified by this
appendix (hereinafter Tier 2 information).
Compliance with Tier 2 is required, but
generic changes to and plant-specific
departures from Tier 2 are governed by
Section VIII of this appendix. Compliance
with Tier 2 provides a sufficient, but not the
only acceptable, method for complying with
Tier 1. Compliance methods differing from
Tier 2 must satisfy the change process in
Section VIII of this appendix. Regardless of
these differences, an applicant or licensee
must meet the requirement in Section III.B to
reference Tier 2 when referencing Tier 1. Tier
2 information includes:

1. Information required by 10 CFR 52.47,
with the exception of generic technical
specifications and conceptual design
information;

1AP600 is a trademark of Westinghouse Electric
Company LLC.
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2. Information required for a final safety
analysis report under 10 CFR 50.34;

3. Supporting information on the
inspections, tests, and analyses that will be
performed to demonstrate that the acceptance
criteria in the ITAAC have been met; and

4. Combined license (COL) action items
(combined license information), which
identify certain matters that shall be
addressed in the site-specific portion of the
final safety analysis report (FSAR) by an
applicant who references this appendix.
These items constitute information
requirements but are not the only acceptable
set of information in the FSAR. An applicant
may depart from or omit these items,
provided that the departure or omission is
identified and justified in the FSAR. After
issuance of a construction permit or COL,
these items are not requirements for the
licensee unless such items are restated in the
FSAR.

5. The investment protection short-term
availability controls in Section 16.3 of the
DCD.

F. Tier 2* means the portion of the Tier 2
information, designated as such in the
generic DCD, which is subject to the change
process in VIILB.6 of this appendix. This
designation expires for some Tier 2*
information under VIIL.B.6.

G. All other terms in this appendix have
the meaning set out in 10 CFR 50.2, 10 CFR
52.3, or Section 11 of the Atomic Energy Act
of 1954, as amended, as applicable.

III. Scope and Contents

A. Tier 1, Tier 2 (including the investment
protection short-term availability controls in
Section 16.3), and the generic technical
specifications in the AP600 DCD (12/99
revision) are approved for incorporation by
reference by the Director of the Office of the
Federal Register on January 24, 2000 in
accordance with 5 U.S.C. 552(a) and 1 CFR
Part 51. Copies of the generic DCD may be
obtained from Mr. Brian A. Mclntyre,
Manager, Advanced Plant Safety and
Licensing, Westinghouse Electric Company,
P.O. Box 355, Pittsburgh, PA 15230-0355. A
copy of the generic DCD is available for
examination and copying at the NRC Public
Document Room, 2120 L Street NW. (Lower
Level), Washington, DC 20555—0001. Copies
are also available for examination at the NRC
Library, 11545 Rockville Pike, Rockville,
Maryland 20582; and the Office of the
Federal Register, 800 North Capitol Street,
NW., suite 700, Washington, DC.

B. An applicant or licensee referencing this
appendix, in accordance with Section IV of
this appendix, shall incorporate by reference
and comply with the requirements of this
appendix, including Tier 1, Tier 2 (including
the investment protection short-term
availability controls in Section 16.3), and the
generic technical specifications except as
otherwise provided in this appendix.
Conceptual design information in the generic
DCD and the evaluation of severe accident
mitigation design alternatives in Appendix
1B of the generic DCD are not part of this
appendix.

C. If there is a conflict between Tier 1 and
Tier 2 of the DCD, then Tier 1 controls.

D. If there is a conflict between the generic
DCD and either the application for design

certification of the AP600 design or NUREG—
1512, “Final Safety Evaluation Report
Related to Certification of the AP600
Standard Design,” (FSER), then the generic
DCD controls.

E. Design activities for structures, systems,
and components that are wholly outside the
scope of this appendix may be performed
using site-specific design parameters,
provided the design activities do not affect
the DCD or conflict with the interface
requirements.

IV. Additional Requirements and
Restrictions

A. An applicant for a license that wishes
to reference this appendix shall, in addition
to complying with the requirements of 10
CFR 52.77, 52.78, and 52.79, comply with the
following requirements:

1. Incorporate by reference, as part of its
application, this appendix.

2. Include, as part of its application:

a. A plant-specific DCD containing the
same information and utilizing the same
organization and numbering as the AP600
DCD, as modified and supplemented by the
applicant’s exemptions and departures;

b. The reports on departures from and
updates to the plant-specific DCD required by
X.B of this appendix;

c. Plant-specific technical specifications,
consisting of the generic and site-specific
technical specifications, that are required by
10 CFR 50.36 and 50.36a;

d. Information demonstrating compliance
with the site parameters and interface
requirements;

e. Information that addresses the COL
action items; and

f. Information required by 10 CFR 52.47(a)
that is not within the scope of this appendix.

3. Physically include, in the plant-specific
DCD, the proprietary and safeguards
information referenced in the AP600 DCD.

B. The Commission reserves the right to
determine in what manner this appendix
may be referenced by an applicant for a
construction permit or operating license
under Part 50.

V. Applicable Regulations

A. Except as indicated in paragraph B of
this section, the regulations that apply to the
AP600 design are in 10 CFR Parts 20, 50, 73,
and 100, codified as of December 16, 1999,
that are applicable and technically relevant,
as described in the FSER (NUREG-1512) and
the supplementary information for this
section.

B. The AP600 design is exempt from
portions of the following regulations:

1. Paragraph (a)(1) of 10 CFR 50.34—whole
body dose criterion;

2. Paragraph (f)(2)(iv) of 10 CFR 50.34—
Plant Safety Parameter Display Console;

3. Paragraphs (f)(2)(vii), (viii), (xxvi), and
(xxviii) of 10 CFR 50.34—Accident Source
Term in TID 14844;

4. Paragraph (a)(2) of 10 CFR 50.55a—
ASME Boiler and Pressure Vessel Code;

5. Paragraph (c)(1) of 10 CFR 50.62—
Auxiliary (or emergency) feedwater system;

6. Appendix A to 10 CFR Part 50, GDC
17—Offsite Power Sources; and

7. Appendix A to 10 CFR Part 50, GDC
19—whole body dose criterion.

VI. Issue Resolution

A. The Commission has determined that
the structures, systems, components, and
design features of the AP600 design comply
with the provisions of the Atomic Energy Act
of 1954, as amended, and the applicable
regulations identified in Section V of this
appendix; and therefore, provide adequate
protection to the health and safety of the
public. A conclusion that a matter is resolved
includes the finding that additional or
alternative structures, systems, components,
design features, design criteria, testing,
analyses, acceptance criteria, or justifications
are not necessary for the AP600 design.

B. The Commission considers the
following matters resolved within the
meaning of 10 CFR 52.63(a)(4) in subsequent
proceedings for issuance of a combined
license, amendment of a combined license, or
renewal of a combined license, proceedings
held pursuant to 10 CFR 52.103, and
enforcement proceedings involving plants
referencing this appendix:

1. All nuclear safety issues, except for the
generic technical specifications and other
operational requirements, associated with the
information in the FSER, Tier 1, Tier 2
(including referenced information, which the
context indicates is intended as
requirements, and the investment protection
short-term availability controls in Section
16.3), and the rulemaking record for
certification of the AP600 design;

2. All nuclear safety and safeguards issues
associated with the information in
proprietary and safeguards documents,
referenced and in context, are intended as
requirements in the generic DCD for the
AP600 design;

3. All generic changes to the DCD pursuant
to and in compliance with the change
processes in Sections VIII.A.1 and VIII.B.1 of
this appendix;

4. All exemptions from the DCD pursuant
to and in compliance with the change
processes in Sections VIII.A.4 and VIIL.B.4 of
this appendix, but only for that proceeding;

5. All departures from the DCD that are
approved by license amendment, but only for
that proceeding;

6. Except as provided in VIIL.B.5.f of this
appendix, all departures from Tier 2
pursuant to and in compliance with the
change processes in VIIL.B.5 of this appendix
that do not require prior NRC approval;

7. All environmental issues concerning
severe accident mitigation design alternatives
(SAMDASs) associated with the information in
the NRC'’s environmental assessment for the
AP600 design and Appendix 1B of the
generic DCD, for plants referencing this
appendix whose site parameters are within
those specified in the SAMDA evaluation.

C. The Commission does not consider
operational requirements for an applicant or
licensee who references this appendix to be
matters resolved within the meaning of 10
CFR 52.63(a)(4). The Commission reserves
the right to require operational requirements
for an applicant or licensee who references
this appendix by rule, regulation, order, or
license condition.

D. Except in accordance with the change
processes in Section VIII of this appendix,
the Commission may not require an applicant
or licensee who references this appendix to:
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1. Modify structures, systems, components,
or design features as described in the generic
DCD;

2. Provide additional or alternative
structures, systems, components, or design
features not discussed in the generic DCD; or

3. Provide additional or alternative design
criteria, testing, analyses, acceptance criteria,
or justification for structures, systems,
components, or design features discussed in
the generic DCD.

E.1. Persons who wish to review
proprietary and safeguards information or
other secondary references in the AP600
DCD, in order to request or participate in the
hearing required by 10 CFR 52.85 or the
hearing provided under 10 CFR 52.103, or to
request or participate in any other hearing
relating to this appendix in which interested
persons have adjudicatory hearing rights,
shall first request access to such information
from Westinghouse. The request must state
with particularity:

a. The nature of the proprietary or other
information sought;

b. The reason why the information
currently available to the public at the NRC
Web site, http://www.nrc.gov, and/or at the
NRC’s Public Document Room, is
insufficient;

c¢. The relevance of the requested
information to the hearing issue(s) which the
person proposes to raise; and

d. A showing that the requesting person
has the capability to understand and utilize
the requested information.

2. If a person claims that the information
is necessary to prepare a request for hearing,
the request must be filed no later than 15
days after publication in the Federal Register
of the notice required either by 10 CFR 52.85
or 10 CFR 52.103. If Westinghouse declines
to provide the information sought,
Westinghouse shall send a written response
within ten (10) days of receiving the request
to the requesting person setting forth with
particularity the reasons for its refusal. The
person may then request the Commission (or
presiding officer, if a proceeding has been
established) to order disclosure. The person
shall include copies of the original request
(and any subsequent clarifying information
provided by the requesting party to the
applicant) and the applicant’s response. The
Commission and presiding officer shall base
their decisions solely on the person’s original
request (including any clarifying information
provided by the requesting person to
Westinghouse), and Westinghouse’s
response. The Commission and presiding
officer may order Westinghouse to provide
access to some or all of the requested
information, subject to an appropriate non-
disclosure agreement.

VII. Duration of This Appendix

This appendix may be referenced for a
period of 15 years from January 24, 2000,
except as provided for in 10 CFR 52.55(b)
and 52.57(b). This appendix remains valid
for an applicant or licensee who references
this appendix until the application is
withdrawn or the license expires, including
any period of extended operation under a
renewed license.

VIII. Processes for Changes and Departures

A. Tier 1 information.

1. Generic changes to Tier 1 information
are governed by the requirements in 10 CFR
52.63(a)(1).

2. Generic changes to Tier 1 information
are applicable to all applicants or licensees
who reference this appendix, except those for
which the change has been rendered
technically irrelevant by action taken under
paragraphs A.3 or A.4 of this section.

3. Departures from Tier 1 information that
are required by the Commission through
plant-specific orders are governed by the
requirements in 10 CFR 52.63(a)(3).

4. Exemptions from Tier 1 information are
governed by the requirements in 10 CFR
52.63(b)(1) and §52.97(b). The Commission
will deny a request for an exemption from
Tier 1, if it finds that the design change will
result in a significant decrease in the level of
safety otherwise provided by the design.

B. Tier 2 information.

1. Generic changes to Tier 2 information
are governed by the requirements in 10 CFR
52.63(a)(1).

2. Generic changes to Tier 2 information
are applicable to all applicants or licensees
who reference this appendix, except those for
which the change has been rendered
technically irrelevant by action taken under
paragraphs B.3, B.4, B.5, or B.6 of this
section.

3. The Commission may not require new
requirements on Tier 2 information by plant-
specific order while this appendix is in effect
under §§52.55 or 52.61, unless:

a. A modification is necessary to secure
compliance with the Commission’s
regulations applicable and in effect at the
time this appendix was approved, as set forth
in Section V of this appendix, or to assure
adequate protection of the public health and
safety or the common defense and security;
and

b. Special circumstances as defined in 10
CFR 50.12(a) are present.

4. An applicant or licensee who references
this appendix may request an exemption
from Tier 2 information. The Commission
may grant such a request only if it determines
that the exemption will comply with the
requirements of 10 CFR 50.12(a). The
Commission will deny a request for an
exemption from Tier 2, if it finds that the
design change will result in a significant
decrease in the level of safety otherwise
provided by the design. The grant of an
exemption to an applicant must be subject to
litigation in the same manner as other issues
material to the license hearing. The grant of
an exemption to a licensee must be subject
to an opportunity for a hearing in the same
manner as license amendments.

5.a. An applicant or licensee who
references this appendix may depart from
Tier 2 information, without prior NRC
approval, unless the proposed departure
involves a change to or departure from Tier
1 information, Tier 2* information, or the
technical specifications, or involves an
unreviewed safety question as defined in
paragraphs B.5.b and B.5.c of this section.
When evaluating the proposed departure, an
applicant or licensee shall consider all
matters described in the plant-specific DCD.

b. A proposed departure from Tier 2, other
than one affecting resolution of a severe
accident issue identified in the plant-specific
DCD, involves an unreviewed safety question
if—

(1) The probability of occurrence or the
consequences of an accident or malfunction
of equipment important to safety previously
evaluated in the plant-specific DCD may be
increased;

(2) A possibility for an accident or
malfunction of a different type than any
evaluated previously in the plant-specific
DCD may be created; or

(3) The margin of safety as defined in the
basis for any technical specification is
reduced.

c. A proposed departure from Tier 2
affecting resolution of a severe accident issue
identified in the plant-specific DCD, involves
an unreviewed safety question if—

(1) There is a substantial increase in the
probability of a severe accident such that a
particular severe accident previously
reviewed and determined to be not credible
could become credible; or

(2) There is a substantial increase in the
consequences to the public of a particular
severe accident previously reviewed.

d. If a departure involves an unreviewed
safety question as defined in paragraph B.5
of this section, it is governed by 10 CFR
50.90.

e. A departure from Tier 2 information that
is made under paragraph B.5 of this section
does not require an exemption from this
appendix.

f. A party to an adjudicatory proceeding for
either the issuance, amendment, or renewal
of a license or for operation under 10 CFR
52.103(a), who believes that an applicant or
licensee who references this appendix has
not complied with VIIL.B.5 of this appendix
when departing from Tier 2 information, may
petition to admit into the proceeding such a
contention. In addition to compliance with
the general requirements of 10 CFR
2.714(b)(2), the petition must demonstrate
that the departure does not comply with
VIILB.5 of this appendix. Further, the
petition must demonstrate that the change
bears on an asserted noncompliance with an
ITAAC acceptance criterion in the case of a
10 CFR 52.103 preoperational hearing, or that
the change bears directly on the amendment
request in the case of a hearing on a license
amendment. Any other party may file a
response. If, on the basis of the petition and
any response, the presiding officer
determines that a sufficient showing has been
made, the presiding officer shall certify the
matter directly to the Commission for
determination of the admissibility of the
contention. The Commission may admit such
a contention if it determines the petition
raises a genuine issue of fact regarding
compliance with VIILB.5 of this appendix.

6.a. An applicant who references this
appendix may not depart from Tier 2*
information, which is designated with
italicized text or brackets and an asterisk in
the generic DCD, without NRC approval. The
departure will not be considered a resolved
issue, within the meaning of Section VI of
this appendix and 10 CFR 52.63(a)(4).

b. A licensee who references this appendix
may not depart from the following Tier 2*
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matters without prior NRC approval. A
request for a departure will be treated as a
request for a license amendment under 10
CFR 50.90.

(1) Maximum fuel rod average burn-up.

(2) Fuel principal design requirements.

(3) Fuel criteria evaluation process.

(4) Fire areas.

(5) Human factors engineering.

c. A licensee who references this appendix
may not, before the plant first achieves full
power following the finding required by 10
CFR 52.103(g), depart from the following Tier
2* matters except in accordance with
paragraph B.6.b of this section. After the
plant first achieves full power, the following
Tier 2* matters revert to Tier 2 status and are
thereafter subject to the departure provisions
in paragraph B.5 of this section.

(1) Nuclear Island structural dimensions.

(2) ASME Boiler and Pressure Vessel Code,
Section I1I, and Code Case N—284.

(3) Design Summary of Critical Sections.

(4) ACI 318, ACI 349, and ANSI/AISC—
690.

(5) Definition of critical locations and
thicknesses.

(6) Seismic qualification methods and
standards.

(7) Nuclear design of fuel and reactivity
control system, except burn-up limit.

(8) Motor-operated and power-operated
valves.

(9) Instrumentation and control system
design processes, methods, and standards.

(10) PRHR natural circulation test (first
plant only).

(11) ADS and CMT verification tests (first
three plants only).

d. Departures from Tier 2* information that
are made under paragraph B.6 of this section
do not require an exemption from this
appendix.

C. Operational requirements.

1. Generic changes to generic technical
specifications and other operational
requirements that were completely reviewed
and approved in the design certification
rulemaking and do not require a change to a
design feature in the generic DCD are
governed by the requirements in 10 CFR
50.109. Generic changes that do require a
change to a design feature in the generic DCD
are governed by the requirements in
paragraphs A or B of this section.

2. Generic changes to generic technical
specifications and other operational
requirements are applicable to all applicants
or licensees who reference this appendix,
except those for which the change has been
rendered technically irrelevant by action
taken under paragraphs C.3 or C.4 of this
section.

3. The Commission may require plant-
specific departures on generic technical
specifications and other operational
requirements that were completely reviewed
and approved, provided a change to a design
feature in the generic DCD is not required
and special circumstances as defined in 10
CFR 2.758(b) are present. The Commission
may modify or supplement generic technical
specifications and other operational
requirements that were not completely
reviewed and approved or require additional
technical specifications and other operational

requirements on a plant-specific basis,
provided a change to a design feature in the
generic DCD is not required.

4. An applicant who references this
appendix may request an exemption from the
generic technical specifications or other
operational requirements. The Commission
may grant such a request only if it determines
that the exemption will comply with the
requirements of 10 CFR 50.12(a). The grant
of an exemption must be subject to litigation
in the same manner as other issues material
to the license hearing.

5. A party to an adjudicatory proceeding
for either the issuance, amendment, or
renewal of a license or for operation under
10 CFR 52.103(a), who believes that an
operational requirement approved in the
DCD or a technical specification derived from
the generic technical specifications must be
changed may petition to admit into the
proceeding such a contention. Such petition
must comply with the general requirements
of 10 CFR 2.714(b)(2) and must demonstrate
why special circumstances as defined in 10
CFR 2.758(b) are present, or for compliance
with the Commission’s regulations in effect
at the time this appendix was approved, as
set forth in Section V of this appendix. Any
other party may file a response thereto. If, on
the basis of the petition and any response,
the presiding officer determines that a
sufficient showing has been made, the
presiding officer shall certify the matter
directly to the Commission for determination
of the admissibility of the contention. All
other issues with respect to the plant-specific
technical specifications or other operational
requirements are subject to a hearing as part
of the license proceeding.

6. After issuance of a license, the generic
technical specifications have no further effect
on the plant-specific technical specifications
and changes to the plant-specific technical
specifications will be treated as license
amendments under 10 CFR 50.90.

IX. Inspections, Tests, Analyses, and
Acceptance Criteria (ITAAC)

A.1 An applicant or licensee who
references this appendix shall perform and
demonstrate conformance with the ITAAC
before fuel load. With respect to activities
subject to an ITAAC, an applicant for a
license may proceed at its own risk with
design and procurement activities, and a
licensee may proceed at its own risk with
design, procurement, construction, and
preoperational activities, even though the
NRC may not have found that any particular
ITAAC has been satisfied.

2. The licensee who references this
appendix shall notify the NRC that the
required inspections, tests, and analyses in
the ITAAC have been successfully completed
and that the corresponding acceptance
criteria have been met.

3. In the event that an activity is subject
to an ITAAC, and the applicant or licensee
who references this appendix has not
demonstrated that the ITAAC has been
satisfied, the applicant or licensee may either
take corrective actions to successfully
complete that ITAAC, request an exemption
from the ITAAC in accordance with Section
VIII of this appendix and 10 CFR 52.97(b), or

petition for rulemaking to amend this
appendix by changing the requirements of
the ITAAC, under 10 CFR 2.802 and 52.97(b).
Such rulemaking changes to the ITAAC must
meet the requirements of paragraph VIILA.1
of this appendix.

B.1 The NRC shall ensure that the required
inspections, tests, and analyses in the ITAAC
are performed. The NRG shall verify that the
inspections, tests, and analyses referenced by
the licensee have been successfully
completed and, based solely thereon, find the
prescribed acceptance criteria have been met.
At appropriate intervals during construction,
the NRC shall publish notices of the
successful completion of ITAAC in the
Federal Register.

2. In accordance with 10 CFR 52.99 and
52.103(g), the Commission shall find that the
acceptance criteria in the ITAAC for the
license are met before fuel load.

3. After the Commission has made the
finding required by 10 CFR 52.103(g), the
ITAAC do not, by virtue of their inclusion
within the DCD, constitute regulatory
requirements either for licensees or for
renewal of the license; except for specific
ITAAG, which are the subject of a Section
103(a) hearing, their expiration will occur
upon final Commission action in such
proceeding. However, subsequent
modifications must comply with the Tier 1
and Tier 2 design descriptions in the plant-
specific DCD unless the licensee has
complied with the applicable requirements of
10 CFR 52.97 and Section VIII of this
appendix.

X. Records and Reporting

A. Records

1. The applicant for this appendix shall
maintain a copy of the generic DCD that
includes all generic changes to Tier 1 and
Tier 2. The applicant shall maintain the
proprietary and safeguards information
referenced in the generic DCD for the period
that this appendix may be referenced, as
specified in Section VII of this appendix.

2. An applicant or licensee who references
this appendix shall maintain the plant-
specific DCD to accurately reflect both
generic changes to the generic DCD and
plant-specific departures made pursuant to
Section VIII of this appendix throughout the
period of application and for the term of the
license (including any period of renewal).

3. An applicant or licensee who references
this appendix shall prepare and maintain
written safety evaluations which provide the
bases for the determinations required by
Section VIII of this appendix. These
evaluations must be retained throughout the
period of application and for the term of the
license (including any period of renewal).

B. Reporting

1. An applicant or licensee who references
this appendix shall submit a report to the
NRC containing a brief description of any
departures from the plant-specific DCD,
including a summary of the safety evaluation
of each. This report must be filed in
accordance with the filing requirements
applicable to reports in 10 CFR 50.4.

2. An applicant or licensee who references
this appendix shall submit updates to its
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plant-specific DCD, which reflect the generic
changes to the generic DCD and the plant-
specific departures made pursuant to Section
VIII of this appendix. These updates shall be
filed in accordance with the filing
requirements applicable to final safety
analysis report updates in 10 CFR 50.4 and
50.71(e).

3. The reports and updates required by
paragraphs B.1 and B.2 of this section must
be submitted as follows:

a. On the date that an application for a
license referencing this appendix is
submitted, the application shall include the
report and any updates to the plant-specific
DCD.

b. During the interval from the date of
application to the date of issuance of a
license, the report and any updates to the
plant-specific DCD must be submitted
annually and may be submitted along with
amendments to the application.

¢. During the interval from the date of
issuance of a license to the date the
Commission makes its findings under 10 CFR
52.103(g), the report must be submitted
quarterly. Updates to the plant-specific DCD
must be submitted annually.

d. After the Commission has made its
finding under 10 CFR 52.103(g), reports and
updates to the plant-specific DCD may be
submitted annually or along with updates to
the site-specific portion of the final safety
analysis report for the facility at the intervals
required by 10 CFR 50.71(e), or at shorter
intervals as specified in the license.

Dated at Rockville, Maryland, this 16th day
of December, 1999.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,
Secretary of the Commission.
[FR Doc. 99-33142 Filed 12—-22-99; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
RIN 3150-AG36

List of Approved Spent Fuel Storage
Casks: (VSC-24) Revision; Withdrawal
of Direct Final Rule

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule; withdrawal.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is withdrawing a
direct final rule that would have revised
the Pacific Sierra Nuclear Associates
(PSNA) VSC—-24 cask system listing
within the “List of Approved Spent Fuel
Storage Casks” to include Amendment
No. 1 to the Certificate of Compliance.
The NRC is taking this action because it
has received significant adverse
comments in response to an identical
proposed rule which was concurrently
published with the direct final rule.

FOR FURTHER INFORMATION CONTACT: Stan
Turel, Office of Nuclear Regulatory
Research, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.
Telephone (301) 415-6234 (E-mail:
spt@nrc.gov).

SUPPLEMENTARY INFORMATION: On
September 22, 1999 (64 FR 51187), the
NRC published in the Federal Register
a direct final rule amending its
regulations in 10 CFR 72.214 to revise
the PSNA VSC-24 cask system listing
within the “List of Approved Spent Fuel
Storage Casks” to include Amendment
No. 1 to the Certificate of Compliance.
Amendment No. 1 modifies the present
cask system design to permit a licensee
to store burnable poison rod assemblies
in VSC-24 casks along with the spent
fuel under the provisions of the general
license issued under 10 CFR 72.210.
The direct final rule was to become
effective on December 6, 1999. The NRC
also concurrently published an identical
proposed rule on September 22, 1999
(64 FR 51270).

In the September 22, 1999, direct final
rule, NRC stated that if any significant
adverse comments were received, a
notice of timely withdrawal of the direct
final rule would be published in the
Federal Register. As a result, the direct
final rule would not take effect.

On December 3, 1999, the NRC
published a document extending the
effective date of the direct final rule
from December 6, 1999 to January 5,
2000 (64 FR 67700). The NRC received
significant adverse comments on the
direct final rule; therefore, the NRC is
withdrawing the direct final rule. As
stated in the September 22, 1999, direct
final rule, NRG will address the
comments received on the September
22,1999, companion proposed rule in a
subsequent final rule. The NRC will not
initiate a second comment period on
this action.

Dated at Rockville, Maryland, this 17th day
of December, 1999.

For the Nuclear Regulatory Commission.
Carl J. Paperiello,

Acting Executive Director for Operations.
[FR Doc. 99-33350 Filed 12—22-99; 8:45 am)|
BILLING CODE 7590-01-P

EMERGENCY STEEL GUARANTEE
LOAN BOARD

13 CFR Part 400
RIN 3004-ZA00

Loan Guarantee Decisions; Availability
of Environmental Information

AGENCY: Emergency Steel Guarantee
Loan Board.

ACTION: Interim final rule and request
for comments.

SUMMARY: In accordance with the
Council on Environmental Quality’s
regulations implementing the National
Environmental Policy Act (“NEPA”),
the Emergency Steel Guarantee Loan
Board (“Board”) is adopting NEPA
procedures. Environmental data or
documentation concerning the use of
the proceeds of any loan guaranteed
under this Program must be provided by
the Lender to the Board to assist the
Board in meeting its legal
responsibilities under NEPA. The
purpose of these procedures is to ensure
that environmental information is
available to the Board as it makes
decisions concerning applications for
loan guarantees. In addition, these
amendments add language to clarify the
collateral and security interests
necessary for each guarantee and extend
the deadline for the submission of
applications.
DATES: Effective Date: This rule is
effective December 23, 1999.
Comments: Comments may be
submitted no later than February 22,
2000.

ADDRESSES: Comments may be
submitted to: Jay E. Dittus, Executive
Director, Emergency Steel Guarantee
Loan Board, U.S. Department of
Commerce, Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT: Jay
E. Dittus, Executive Director, Emergency
Steel Guarantee Loan Board, U.S.
Department of Commerce, Washington,
DC 20230, (202) 219-0584.
SUPPLEMENTARY INFORMATION:

Background

In accordance with the Council on
Environmental quality’s regulations, 40
CFR Parts 1500 to 1508, implementing
the National Environmental Policy Act
(“NEPA”), the Emergency Steel
Guarantee Loan Board is adopting NEPA
procedures. The NEPA process is
intended to help public officials make
decisions based on an understanding of
the environmental consequences of their
actions. The purpose of the Board’s
procedures is to ensure that necessary
environmental information is available
to the Board as it makes loan guarantee
decisions.

Pursuant to the Emergency Steel
Guarantee Loan Program, 13 CFR
400.206, each application for a
Guarantee under the Program must be
accompanied by information necessary
for the Board to meet the requirements
of NEPA. Environmental data or
documentation concerning the use of
the proceeds of any loan guaranteed
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under this Program must be provided by
the Lender to the Board. Once this
information is received, an
environmental assessment of the
proposed project will be completed by
the Board. This information will
accompany each applicant’s loan
guaranteed application during the
Board’s review and selection process.

These procedures enumerate the types
of actions that will trigger the Board’s
NEPA procedures. Any action classified
as a “major Federal action” is subject to
NEPA review. Typically, a government
loan guarantee involving actions such as
any project involving construction and/
or installations; any project involving
ground disturbing activities; and any
project supporting renovation, other
than remodeling, are considered major
Federal actions. Such actions will
require the preparation of an
environmental assessment providing a
description of the existing environment,
a description of the future of the
environment without the project,
supporting documentation concerning
the project and its environmental
affects, an analysis of viable alternatives
throughout the proposed project area,
and mitigation measures designed to
alleviate the environmental
consequences of the proposed project.
However, the Board has determined that
certain actions, that are otherwise major
Federal actions, normally do not have a
significant impact on the quality of the
human environment and are, therefore,
categorically excluded from the
environmental impact statement
requirements of NEPA. For instance,
guarantees for loans for the working
capital needs of the Borrower and
guarantees for the refinancing of
outstanding indebtedness of the
Borrower are categorically excluded
from the need to prepare an
environmental assessment or an
environmental impact statement under
NEPA.

In addition to setting forth the Board’s
NEPA procedures, these amendments
make one change to the substantive
program regulations contained in
subpart C of part 400. As currently
written, the Board’s regulations could be
interpreted to require a borrower to
provide a security interest in all of its
property, even if the value of that
property far exceeds the amount of the
loan. These amendments clarify that the
Board requires a first lien on any
property purchased, refinanced, or
substantially improved with the
proceeds of the guaranteed loan and a
minimum security interest of equal
status with the highest security interest
in any other property of the Borrower’s
pledged to secure the loan. The

borrower would have discretion to
determine which of its other property it
would pledge. A key factor in the
Board’s decision-making will be the
priority of the security interest in
collateral, as well as the quality of the
collateral. Thus, applications giving the
government a higher security interest on
higher quality collateral will be
evaluated higher in the application
review process than those applications
providing a lesser level of security
interest.

Finally, in response to industry
concerns over the time frame for the
submission of completed applications,
the deadline for the submission of
applications has been extended to
January 31, 2000. The current
regulations establish a deadline of
December 30, 1999, for the filing of a
complete application with the Board.

Administrative Law Requirements

Executive Order 12866

This interim final rule has been
determined not to be a significant for
purposes of Executive Order 12866.

Administrative Procedure Act

This rule is exempt from the
requirement to provide prior notice and
an opportunity for public comment
pursuant to 5 U.S.C. 553(b)(A), as it
involves a matter relating to Board
procedures and practice. Similarly,
because this rule of procedure does not
have a substantive effect on the public,
it is not subject to a 30 day delay in
effective date, as normally is required
under 5 U.S.C. 553(d). However, the
Board is interested in receiving public
comment and is, therefore, issuing this
rule as interim final.

Regulatory Flexibility Act

Because this rule is not subject to a
requirement to provide prior notice and
an opportunity for public comment
pursuant to 5 U.S.C. 553, or any other
law, the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are inapplicable.

Congressional Review Act

This rule has been determined to be
not major for purposes of the
Congressional Review Act, 5 U.S.C. 801
et seq.

Intergovernmental Review

No intergovernmental consultations
with State and local officials is required
because the rule is not subject to the
provisions of Executive Order 12372 or
Executive Order 12875.

Unfunded Mandate Reform Act of 1995

This rule contains no Federal
mandates, as that term is defined in the
Unfunded Mandates Reform Act, on
State, local and tribal governments or
the private sector.

Executive Order 13132

This rule does not contain policies
having federalism implications
requiring preparation of a Federalism
Assessment.

Executive Order 12630

This rule does not contain policies
that have takings implications.

List of Subjects in 13 CFR Part 400

Administrative practice and
procedure, Environmental impact
statement, Freedom of Information,
Loan Programs—Steel, Reporting and
recordkeeping requirements.

Jay E. Dittus,
Executive Director, Emergency Steel
Guarantee Loan Board.

For the reasons set forth in the
preamble, the Emergency Steel Loan
Guarantee Board amends 13 CFR part
400 as follows:

PART 400—[AMENDED]

1. The authority citation for part 400
continues to read as follows:

Authority: Pub. L. 106-51, 113 Stat. 252
(15 U.S.C. 1841 note).

2. Section 400.204(c)(2) is revised to
read as follows:

§400.204 Loan terms.

* * * * *

(C) * k%

(2) Without limiting the Lender’s or
Borrower’s obligations under paragraph
(c) of this section, at a minimum, the
loan shall be secured by:

(i) A fully perfected and enforceable
security interest and/or lien, with first
priority over conflicting security
interests or other liens in all property
acquired, improved, refinanced, or
derived from the loan funds;

(ii) A fully perfected and enforceable
security interest and/or lien in any other
property of the Borrower’s pledged to
secure the loan, including accessions,
replacements, proceeds, or property
given by a third party as Security for the
loan, the priority of which shall be, at
a minimum, equal in status with the
existing highest voluntarily granted or

acquired interest or lien;
* * * * *

3. Section 400.205(a) is revised to
read as follows:
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§400.205 Application process.

(a) Application process. An original
application and three copies must be
received by the Board no later than 8
p-m. EST, January 31, 2000, in the U.S.
Department of Commerce, Washington,
DC 20230. Applications which have
been provided to a delivery service on
or before January 30, 2000, with
“delivery guaranteed”” before 8 p.m. on
January 30, 2000, will be accepted for
review if the Applicant can document
that the application was provided to the
delivery service with delivery to the
address listed in this section guaranteed
prior to the closing date and time. A
postmark of January 30, 2000, is not
sufficient to meet this deadline as the
application must be received by the
required date and time. Applications
will not be accepted via facsimile
machine transmission or electronic
mail.

* * * * *

4. Section 400.206 is amended by
removing paragraphs (b) and (c),
redesignating paragraph (d) as
paragraph (b), adding paragraph (c) and
revising paragraph (a) to read as follows:

§400.206 Environmental requirements.

(a)(1) In general. Environmental
assessments of the Board’s actions will
be conducted in accordance with
applicable statutes, regulations, and
Executive Orders. Therefore, each
application for a Guarantee under the
Program must be accompanied by
information necessary for the Board to
meet the requirements of applicable
law.

(2) Actions requiring compliance with
NEPA. (i) The types of actions classified
as ‘“‘major Federal actions” subject to
NEPA procedures are discussed
generally in 40 CFR parts 1500 through
1508.

(ii) With respect to this Program, these
actions typically include:

(A) Any project, permanent or
temporary, that will involve
construction and/or installations;

(B) Any project, permanent or
temporary, that will involve ground
disturbing activities; and

(C) Any project supporting
renovation, other than interior
remodeling.

(3) Environmental information
required from the Lender. (i)
Environmental data or documentation
concerning the use of the proceeds of
any loan guaranteed under this Program
must be provided by the Lender to the
Board to assist the Board in meeting its
legal responsibilities. The Lender may
obtain this information from the
Borrower. (ii) Such information
includes:

(A) Documentation for an
environmental threshold review from
qualified data sources, such as a
Federal, State or local agency with
expertise and experience in
environmental protection, or other
sources, qualified to provide reliable
environmental information;

(B) Any previously prepared
environmental reports or data relevant
to the loan at issue;

(C) Any environmental review
prepared by Federal, State, or local
agencies relevant to the loan at issue;

(D) The information required for the
completion of Form XYZ,
“Environmental Assessment and
Compliance Findings for Related
Environmental Laws;” and

(E) Any other information that can be
used by the Board to ensure compliance
with environmental laws.

(ii) All information supplied by the
Lender is subject to verification by the
Board.

* * * * *

(c) National Environmental Policy
Act. (1) Purpose. The purpose of this
paragraph (c) is to adopt procedures for
compliance with the National
Environmental Policy Act, 42 U.S.C.
4321 et seq., by the Board. This
paragraph supplements regulations at 40
CFR Chapter V.

(2) Definitions. For purposes of this
section, the following definitions apply:
Categorical exclusion means a category
of actions which do not individually or
cumulatively have a significant effect on
the human environment and for which
neither an environmental assessment
nor an environmental impact statement
is required.

Environmental assessment means a
document that briefly discusses the
environmental consequences of a
proposed action and alternatives
prepared for the purposes set forth in 40
CFR 1508.9.

EIS means an environmental impact
statement prepared pursuant to section
102(2)(C) of NEPA.

FONSI means a finding of no
significant impact on the quality of the
human environment after the
completion of an environmental
assessment.

NEPA means the National
Environmental Policy Act, 42 U.S.C.
4321, et seq.

Working capital loan means money
used by an ongoing business concern to
fund its existing operations.

(3) Delegations to Executive Director.
(i) All incoming correspondence from
Council on Environmental Quality
(CEQ) and other agencies concerning
matters related to NEPA, including draft

and final EIS, shall be brought to the
attention of the Executive Director. The
Executive Director will prepare or, at his
or her discretion, coordinate replies to
such correspondence.

(ii) With respect to actions of the
Board, the Executive Director will:

(A) Ensure preparation of all
necessary environmental assessments
and EISs;

(B) Maintain a list of actions for
which environmental assessments are
being prepared;

(C) Revise this list at regular intervals,
and send the revisions to the
Environmental Protection Agency;

(D) Make the list available for public
inspection;

(E) Maintain a list of EISs; and

(F) Maintain a file of draft and final
EISs.

(4) Categorical exclusions. (1) This
paragraph describes various classes of
Board actions that normally do not have
a significant impact on the human
environment and are categorically
excluded. The word “normally” is
stressed; there may be individual cases
in which specific factors require
contrary action.

(ii) Subject to the limitations in
paragraph (c)(4)(iii) of this section, the
actions described in this paragraph have
been determined not to have a
significant impact on the quality of the
human environment. They are
categorically excluded from the need to
prepare an environmental assessment or
an EIS under NEPA.

(A) Guarantees of working capital
loans; and

(B) Guarantees of loans for the
refinancing of outstanding indebtedness
of the Borrower, regardless of the
purpose for which the original
indebtedness was incurred.

(iii) Actions listed in paragraph
(c)(4)(ii) of this section that otherwise
are categorically excluded from NEPA
review are not necessarily excluded
from review if they would be located
within, or in other cases, potentially
affect:

(A) A floodplain;

(B) A wetland;

(C) Important farmlands, or prime
forestlands or rangelands;

(D) A listed species or critical habitat
for an endangered species;

(E) A property that is listed on or may
be eligible for listing on the National
Register of Historic Places;

(F) An area within an approved State
Coastal Zone Management Program;

(G) A coastal barrier or a portion of a
barrier within the Coastal Barrier
Resources System;

(H) A river or portion of a river
included in, or designated for, potential
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addition to the Wild and Scenic Rivers
System;

(I) A sole source aquifer recharge area;

(J) A State water quality standard
(including designated and/or existing
beneficial uses and anti-degradation
requirements); or

(K) The release or disposal of
regulated substances above the levels set
forth in a permit or license issued by an
appropriate regulatory authority.

(5) Responsibilities and procedures
for preparation of an environmental
assessment. (i) the Executive Director
will request that the Lender and
Borrower provide information
concerning all potentially significant
environmental impacts of the
Borrower’s proposed project pursuant to
13 CFR 400.206. The Executive Director,
consulting at his discretion with CEQ,
will review the information provided by
the Lender and Borrower. Though no
specific format for an environmental
assessment is prescribed, it shall be a
separate document, suitable for public
review and should include the
following in conformance with 40 CFR
1508.9:

(A) Description of the environment.
The existing environmental conditions
relevant to the Board’s analysis
determining the environmental impacts
of the proposed project, should be
described. The no action alternative also
should be discussed;

(B) Documentation. Citations to
information used to describe the
existing environment and to assess
environmental impacts should be
clearly referenced and documented.
These sources should include, as
appropriate, but not be limited to, local,
tribal, regional, State, and Federal
agencies, as well as, public and private
organizations and institutions;

(C) Evaluating environmental
consequences of proposed actions. A
brief discussion should be included of
the need for the proposal, of alternatives
as required by 42 U.S.C. 4332(2)(E) and
their environmental impacts. The
discussion of the environmental impacts
should include measures to mitigate
adverse impacts and any irreversible or
irretrievable commitments of resources
to the proposed project.

(ii) The Executive Director, in
preparing an environmental assessment,
may:

(A) Tier upon the information
contained in a previous EIS, as
described in 40 CFR 1502.20;

(B) Incorporate by reference
reasonably available material, as
described in 40 CFR 1502.21; and/or

(C) Adopt a previously completed EIS
reasonably related to the project for
which the proceeds of the loan sought

to be guaranteed under the Program will
be used, as describe in 40 CFR 1506.3.

(iii) Because of the statute’s
admonition to the Board to make its
decisions as soon as possible after
receiving applications, the Board will
not:

(A) Publish notice of intent to prepare
an environmental assessment, as
describe in 40 CFR 1501.7;

(B) Conduct scoping, as described in
40 CFR 1501.7; and

(C) Seek comments on the
environmental assessment, as described
in 40 CFR 1503.1.

(iv) If, on the basis of an
environmental assessment, it is
determined that an EIS is not required,
a FONS]I, as described in 40 CFR
1508.13 will be prepared. The FONSI
will include the environmental
assessment or a summary of it and be
available to the public from the Board.
The Executive Director shall remain a
record of these decisions, making them
available to interested parties upon
request. Requests should be directed to
the Executive Director, Emergency Steel
Guarantee Loan Program, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230. Prior to a final
loan guarantee decision, a copy of the
NEPA documentation shall be sent to
the Board for consideration.

(6) Responsibilities and procedures
for preparation of an environmental
impact statement. (i) If after an
environmental assessment has been
completed, it is determined that an EIS
is necessary, it and other related
documentation will be prepared by the
Executive Director in accordance with
section 102(2)(c) of NEPA, this section,
and 40 CFR parts 1500 through 1508.
The Executive Director may seek
additional information from the
applicant in preparing the EIS. Once the
document is prepared, it shall be
submitted to the Board. If the Board
considers a document unsatisfactory, it
shall be returned to the Executive
Director for revision or supplementation
prior to a loan guarantee decision;
otherwise the Board will transmit the
document to the Environmental
Protection Agency.

(ii)(A) The following procedures, as
discussed in 40 CFR parts 1500 through
1508, will be followed in preparing an
EIS:

(1) The format and contents of the
draft and final EIS shall be as discussed
in 40 CFR 1502.

(2) The requirements of 40 CFR
1506.9 for filing of documents with the
Environmental Protection Agency shall
be followed.

(3) The Executive Director, consulting
at his discretion with CEQ, shall

examine carefully the basis on which
supportive studies have been conducted
to assure that such studies are objective
and comprehensive in scope and in
depth.

(4) NEPA requires that the decision
making “utilize a systematic,
interdisciplinary approach that will
ensure the integrated use of the natural
and social sciences and the
environmental design arts.”” 42 U.S.C.
4332(A). If such disciplines are not
present on the Board staff, appropriate
use should be made of personnel of
Federal, State, and local agencies,
universities, non-profit organizations, or
private industry.

(B) Until the Board issues a record of
decision as provided in 40 CFR 1502.2
no action concerning the proposal shall
be taken which would:

(1) Have an adverse environmental
impact; or

(2) Limit the choice of reasonable
alternatives.

(3) 40 CFR 1506.10 places certain
limitations on the timing of Board
decisions on taking ‘“‘major Federal
actions.” A loan guarantee shall not be
made before the times set forth in 40
CFR 1506.10.

(iii) A public record of decision
stating what the decision was;
identifying alternatives that were
considered, including the
environmentally preferable one(s);
discussing any national considerations
that entered into the decision; and
summarizing a monitoring and
enforcement program if applicable for
mitigating the environmental effects of a
proposal; will be prepared. This record
of decision will be prepared at the time
the decision is made.

[FR Doc. 99-33378 Filed 12—-22-99; 8:45 am]|
BILLING CODE 1310-FP-M

EMERGENCY OIL AND GAS
GUARANTEED LOAN BOARD

13 CFR Part 500
RIN 3003-ZA00

Loan Guarantee Decision; Availability
of Environmental Information

AGENCY: Emergency Oil and Gas
Guaranteed Loan Board.

ACTION: Interim final rule; request for
comments.

SUMMARY: In accordance with the
Council on Environmental Quality’s
regulations implementing the National
Environmental Policy Act (“NEPA”),
the Emergency Oil and Gas Guaranteed
Loan Board (“Board”) is adopting NEPA
procedures. Environmental data or
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documentation concerning the use of
the proceeds of any loan guaranteed
under this Program must be provided by
the Lender to the Board to assist the
Board in meeting its legal
responsibilities under NEPA. The
purpose of these procedures is to ensure
that environmental information is
available to the Board as it makes
decisions concerning applications for
loan guarantees. In addition to setting
forth the Board’s NEPA procedures,
these amendments make three changes.
First, language is added to clarify the
collateral and security interests
necessary for each guarantee. Second,
language is added creating a tiered
system for the submission of financial
statements for Borrowers based on the
type of qualified oil and gas company
applying and the amount of the loan
sought. Third, these amendments
extend the deadline for the submission
of applications.
DATES: Effective Date: This rule is
effective December 23, 1999.
Comments: Comments may be
submitted no later than February 22,
2000.
ADDRESSES: Comments may be
submitted to: Charles E. Hall, Executive
Director, Emergency Oil and Gas
Guaranteed Loan Board, U.S.
Department of Commerce, Washington,
DC 20230.
FOR FURTHER INFORMATION CONTACT.:
Charles E. Hall, Executive Director,
Emergency Oil and Gas Guaranteed
Loan Board, U.S. Department of
Commerce, Washington, DC 20230,
(202) 219-0584.
SUPPLEMENTARY INFORMATION:

Background

In accordance with the Council on
Environmental Quality’s regulations 40
CFR Parts 1500 to 1508, implementing
the National Environmental Policy Act
(“NEPA”), the Emergency Oil and Gas
Guaranteed Loan Board is adopting
NEPA procedures. The NEPA process is
intended to help public officials make
decisions based on an understanding of
the environmental consequences of their
actions. The purpose of the Board’s
procedures is to ensure that necessary
environmental information is available
to the Board as it makes loan guarantee
decisions.

Pursuant to the Emergency Oil and
Gas Guaranteed Loan Program, 13 CFR
500.206, each application for a
Guarantee under the Program must be
accompanied by information necessary
for the Board to meet the requirements
of NEPA. Environmental data or
documentation concerning the use of
the proceeds of any loan guaranteed

under this Program must be provided by
the Lender to the Board. Once this
information is received, an
environmental assessment of the
proposed project will be completed by
the Board. This information will
accompany each applicant’s loan
guarantee application during the
Board’s review and selection process.

These procedures enumerate the types
of actions that will trigger the Board’s
NEPA procedures. Any action classified
as a “‘major Federal action” is subject to
NEPA review. Typically, a government
loan guarantee involving actions such as
any project involving construction and/
or installations; any project involving
ground disturbing activities; and any
project supporting renovation, other
than remodeling, are considered major
Federal actions. Such actions will
require the preparation of an
environmental assessment providing a
description of the existing environment,
a description of the future of the
environment without the project,
supporting documentation concerning
the project and its environmental
affects, an analysis of viable alternatives
throughout the proposed project area,
and mitigation measures designed to
alleviate the environmental
consequences of the proposed project.
However, the Board has determined that
certain actions, that are otherwise major
Federal actions, normally do not have a
significant impact on the quality of the
human environment and are, therefore,
categorically excluded from the
environmental impact statement
requirements of NEPA. For instance,
guarantees for loans for the working
capital needs of the Borrower and
guarantees for the refinancing of
outstanding indebtedness of the
Borrower are categorically excluded
from the need to prepare an
environmental assessment or an
environmental impact statement under
NEPA.

In addition to setting forth the Board’s
NEPA procedures, these amendments
make three changes to the substantive
program regulations contained in
Subpart C of part 500. First, as currently
written, the Board’s regulations could be
interpreted to require a borrower to
provide a security interest in all of its
property, even if the value of that
property far exceeds the amount of the
loan. These amendments clarify that the
Board requires a first lien on any
property purchased, refinanced, or
substantially improved with the
proceeds of the guaranteed loan and a
minimum security interest of equal
status with the highest security interest
in any other property of the Borrower’s
pledged to secure that loan. The

borrower would have discretion to
determine which of its other property it
would pledge. A key factor in the
Board’s decision-making will be the
priority of the security interest in
collateral, as well as the quality of the
collateral. Thus, applications giving the
government a higher security interest on
higher quality collateral will be
evaluated higher in the application
review process than those applications
providing a lesser level of security
interest.

Second, the Board’s current
regulations require the submission of
three years of independently audited
financial statements as part of the
application. While public companies are
required to have independent audits
performed annually, many small private
companies do not have such audits
performed. Some lenders may not
require audited financial statements to
determine that a borrower is credit
worthy. To address this issue, the Board
is amending its regulations to create a
tiered system for the submission of
financial statements for Borrowers based
on the type of qualified oil and gas
company applying and the amount of
the loan sought. For independent oil
and gas companies, a two tiered system
is created. For loan proposals under $5
million, the Applicant is required to
submit three years for financial
statements for the Borrower reviewed by
a certified public accountant prepared
following generally accepted accounting
principles (GAAP). For loan proposals
greater than $5 million, the Applicant is
required to submit a financial statement
for the Borrower of the most recent year
audited by an independent certified
public accountant and financial
statements from the two prior years
reviewed by a certified public
accountant prepared following GAAP.
Service companies, in contrast, will be
required to submit consolidated
financial statements for the previous
three years audited by an independent
certified public accountant. Failure to
submit full audited statements for the
three years historical period may affect
the risk assigned to a loan and will be
part of the evaluation criteria the Board
uses in making their decisions.

Third, in response to industry
concerns over the time frame for the
submission of completed applications,
the deadline for the submission of
applications has been extended to
January 31, 2000. The current
regulations establish a deadline of
December 30, 1999, for the filing of
complete application with the Board.
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Administrative Law Requirements

Executive Order 12866

This interim final rule has been
determined not to be a significant for
purposes of Executive Order 12866.

Administration Procedure Act

This rule is exempt from the
requirement to provide prior notice and
an opportunity for public comment
pursuant to 5 U.S.C. 553(b)(A), as it
involves a matter relating to Board
procedures and practice. Similarly,
because this rule of procedure does not
have a substantive effect on the public,
it is not subject to a 30 day delay in
effective date, as normally is required
under 5 U.S.C. 553(d). However, the
Board is interested in receiving public
comment and is, therefore, issuing this
rule as interim final.

Regulatory Flexibility Act

Because this rule is not subject to a
requirement to provide prior notice and
an opportunity for public comment
pursuant to 5 U.S.C. 553, or any other
law, the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are inapplicable.

Congressional Review Act

This rule has been determined to be
not major for purposes of the
Congressional Review Act, 5 U.S.C. 801
et seq.

Intergovernmental Review

No intergovernmental consultations
with State and local officials is required
because the rule is not subject to the
provisions of Executive Order 12372 or
Executive Order 12875.

Unfunded Mandate Reform Act of 1995

This rule contains no Federal
mandates, as that term is defined in the
Unfunded Mandates Reform Act, on
State, local and tribal governments or
the private sector.

Executive Order 13132
This rule does not contain policies
having federalism implications

requiring preparataion of a Federalism
Assessment.

Executive Order 12630

This rule does not contain policies
that have takings implications.

List of Subjects in 13 CFR Part 500

Administrative practice and
procedure, Environmental impact
statement, Freedom of Information,

Loan Programs—Oil and Gas, Reporting
and recordkeeping requirements.
Charles E. Hall,

Executive Director, Emergency Oil and Gas
Guaranteed Loan Board.

For the reasons set forth in the
preamble, the Emergency Oil and Gas
Guaranteed Loan Board amends 13 CFR
part 500 as follows:

PART 500—[AMENDED]

1. The authority citation for part 500
continues to read as follows:

Authority: Pub. L. 106-51, 113 Stat. 255
(15 U.S.C. 1841 note).

2. Section 500.204(c)(2) is revised to
read as follows:

§500.204 Loan terms.

* * * * *

(C] * % %

(2) Without limiting the Lender’s or
Borrower’s obligations under paragraph
(c) of this section, at a minimum, the
loan shall be secured by:

(i) A fully perfected and enforceable
security interest and or lien, with first
priority over conflicting security
interests or other liens in all property
acquired, improved, or derived from the
loan funds; and

(ii) A fully perfected and enforceable
security interest and or lien in any other
property of the Borrower’s pledged to
secure the loan, including accessions,
replacements, proceeds, or property
given by a third party as Security for the
loan, the priority of which shall be, at
a minimum, equal in status with the
existing highest voluntarily granted or
acquired interest or lien;

* * * * *

3. Section 500.205 is amended by
revising paragraphs (a) and (b)(8) to read
as follows:

§500.205 Application process.

(a) Application process. An original
application and three copies must be
received by the Board no later than 8
p-m. EST, January 31, 2000, in the U.S.
Department of Commerce, Washington,
DC 20230. Applications which have
been provided to a delivery service on
or before January 30, 2000, with
“delivery guaranteed” before 8 p.m. on
January 30, 2000, will be accepted for
review if the Applicant can document
that the application was provided to the
delivery service with delivery to the
address listed in this section guaranteed
prior to the closing date and time. A
postmark of January 30, 2000, is not
sufficient to meet this deadline as the
application must be received by the
required date and time. Applications
will not be accepted via facsimile

machine transmission or electronic
mail.

(b) * ok %

(8)(i) An independent oil and gas
company, as defined in section
201(c)(3)(A)(i) of the Act, is required to
submit:

(A) For loans less than $5 million,
three years of financial statements
reviewed by a certified public
accountant following generally accepted
accounting principles, as well as any
interim financial statements; or

(B) For loans of $5 million or greater,
three years of financial statements must
be submitted. The most recent year’s
statement must be audited by an
independent certified public
accountant. Statements from the prior
two years must be reviewed by a
certified public accountant following
generally accepted accounting
principles. In addition, any interim
financial statements and associated
notes must be submitted as well.

(ii) A service company, as defined in
section 201(c)(3)(A)(ii) of the Act, is
required to submit consolidated
financial statements of the Borrower for
the previous three years that have been
audited by an independent certified
public accountant, including any
associated notes, as well as any interim
financial statements and associated

notes.
* * * * *

4. Section 500.206 is amended by
removing paragraphs (b) and (c),
redesignating paragraph (d) as
paragraph (b), adding paragraph (c) and
revising paragraph (a) to read as follows:

§500.206 Environmental requirements.

(a)(1) In General. Environmental
assessments of the Board’s actions will
be conducted in accordance with
applicable statutes, regulations, and
Executive Orders. Therefore, each
application for a Guarantee under the
Program must be accompanied by
information necessary for the Board to
meet the requirements of applicable
law.

(2) Actions requiring compliance with
NEPA. (i) The types of actions classified
as “major Federal actions” subject to
NEPA procedures are discussed
generally in 40 CFR parts 1500 through
1508.

(ii) With respect to this Program, these
actions typically include:

(A) Any project, permanent or
temporary, that will involve
construction and/or installations;

(B) Any project, permanent or
temporary, that will involve ground
disturbing activities; and
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(C) Any project supporting
renovation, other than interior
remodeling.

(3) Environmental information
required from the Lender. (i)
Environmental data or documentation
concerning the use of the proceeds of
any loan guaranteed under this Program
must be provided by the Lender to the
Board to assist the Board in meeting its
legal responsibilities. The Lender may
obtain this information from the
Borrower. Such information includes:

(A) Documentation for an
environmental threshold review from
qualified data sources, such as a
Federal, State or local agency with
expertise and experience in
environmental protection, or other
sources, qualified to provide reliable
environmental information;

(B) Any previously prepared
environmental reports or data relevant
to the loan at issue;

(C) Any environmental review
prepared by Federal, State, or local
agencies relevant to the loan at issue;

(D) The information required for the
completion of Form XYZ,
“Environmental Assessment and
Compliance Findings for Related
Environmental Laws;” and

(E) Any other information that can be
used by the Board to ensure compliance
with environmental laws.

(ii) All information supplied by the
Lender is subject to verification by the
Board.

* * * * *

(c) National Environmental Policy
Act. (1) Purpose. The purpose of this
paragraph (c) is to adopt procedures for
compliance with the National
Environmental Policy Act, 42 U.S.C.
4321 et seq., by the Board. This
paragraph supplements regulations at 40
CFR Chapter V.

(2) Definitions. For purposes of this
section, the following definitions apply:

Categorical exclusion means a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment and for which neither an
environmental assessment nor an
environmental impact statement is
required.

Environmental assessment means a
document that briefly discusses the
environmental consequences of a
proposed action and alternatives
prepared for the purposes set forth in 40
CFR 1508.9.

EIS means an environmental impact
statement prepared pursuant to section
102(2)(C) of NEPA.

FONSI means a finding of no
significant impact on the quality of the

human environment after the
completion of an environmental
assessment.

NEPA means the National
Environmental Policy Act, 42 U.S.C.
4321, et seq.

Working Capital Loan means money
used by an ongoing business concern to
fund its existing operations.

(3) Delegations to Executive Director.
(i) All incoming correspondence from
Council on Environmental Quality
(CEQ) and other agencies concerning
matters related to NEPA, including draft
and final EIS, shall be brought to the
attention of the Executive Director. The
Executive Director will prepare or, at his
or her discretion, coordinate replies to
such correspondence.

(ii) With respect to actions of the
Board, the Executive Director will:

(A) Ensure preparation of all
necessary environmental assessments
and EISs;

(B) Maintain a list of actions for
which environmental assessments are
being prepared;

(C) Revise this list at regular intervals,
and send the revisions to the
Environmental Protection Agency;

(D) Make the list available for public
inspection;

(E) Maintain a list of EISs; and

(F) Maintain a file of draft and final
EISs.

(4) Categorical exclusions. (i) This
paragraph describes various classes of
Board actions that normally do not have
a significant impact on the human
environment and are categorically
excluded. The word “normally” is
stressed; there may be individual cases
in which specific factors require
contrary action.

(ii) Subject to the limitations in
paragraph (c)(4)(iii) of this section, the
actions described in this paragraph have
been determined not to have a
significant impact on the quality of the
human environment. They are
categorically excluded from the need to
prepare an environmental assessment or
an EIS under NEPA.

(A) Guarantees of working capital
loans; and

(B) Guarantees of loans for the
refinancing of outstanding indebtedness
of the Borrower, regardless of the
purpose for which the original
indebtedness was incurred.

(iii) Actions listed in paragraph
(c)(4)(ii) of this section that otherwise
are categorically excluded from NEPA
review are not necessarily excluded
from review if they would be located
within, or in other cases, potentially
affect:

(A) A floodplain;

(B) A wetland,;

(C) Important farmlands, or prime
forestlands or rangelands;

(D) A listed species or critical habitat
for an endangered species;

(E) A property that is listed on or may
be eligible for listing on the National
Register of Historic Places;

(F) An area within an approved State
Coastal Zone Management Program;

(G) A coastal barrier or a portion of a
barrier within the Coastal Barrier
Resources System;

(H) A river or portion of a river
included in, or designated for, potential
addition to the Wild and Scenic Rivers
System;

(I) A sole source aquifer recharge area;

(J) A State water quality standard
(including designated and/or existing
beneficial uses and anti-degradation
requirements); or

(K) The release or disposal of
regulated substances above the levels set
forth in a permit or license issued by an
appropriate regulatory authority.

(5) Responsibilities and procedures
for preparation of an environmental
assessment. (i) The Executive Director
will request that the Lender and
Borrower provide information
concerning all potentially significant
environmental impacts of the
Borrower’s proposed project pursuant to
13 CFR 500.206. The Executive Director,
consulting at his discretion with CEQ),
will review the information provided by
the Lender and Borrower. Though no
specific format for an environmental
assessment is prescribed, it shall be a
separate document and should include
the following in conformance with 40
CFR 1508.9:

(A) Description of the environment.
The existing environmental conditions
relevant to the Board’s analysis
determining the environmental impacts
of the proposed project, should be
described. The no action alternative also
should be discussed;

(B) Documentation. Citations to
information used to describe the
existing environment and to assess
environmental impacts should be
clearly referenced and documented.
Such references should include, as
appropriate, but not be limited to, local,
tribal, regional, State, and Federal
agencies, as well as, public and private
organizations and institutions;

(C) Evaluating environmental
consequences of proposed actions. A
brief discussion should be included of
the need for the proposal, of alternatives
as required by 42 U.S.C. 4332(2)(E) and
their environmental impacts. The
discussion of the environmental impacts
should include measures to mitigate
adverse impacts and any irreversible or
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irretrievable commitments of resources
to the proposed project.

(ii) The Executive Director, in
preparing an environmental assessment,
may:

(A) Tier upon the information
contained in a previous EIS, as
described in 40 CFR 1502.20;

(B) Incorporate by reference
reasonably available material, as
described in 40 CFR 1502.21; and/or

(C) Adopt a previously completed EIS
reasonably related to the project for
which the proceeds of the loan sought
to be guaranteed under the Program will
be used, as described in 40 CFR 1506.3.

(iii) Because of the statute’s
admonition to the Board to make its
decisions as soon as possible after
receiving applications, the Board will
not:

(A) Publish notice of intent to prepare
an environmental assessment, as
described in 40 CFR 1501.7;

(B) Conduct scoping, as described in
40 CFR 1501.7; and

(C) Seek comments on the
environmental assessment, as described
in 40 CFR 1503.1.

(iv) If, on the basis of an
environmental assessment, it is
determined that an EIS is not required,
a FONSI, as described in 40 CFR
1508.13 will be prepared. The FONSI
will include the environmental
assessment or a summary of it and be
available to the public from the Board.
The Executive Director shall maintain a
record of these decisions, making them
available to interested parties upon
request. Requests should be directed to
the Executive Director Emergency Oil
and Gas Guarantee Loan Program, 14th
Street and Constitution Avenue, NW.,
Washington DC 20230. Prior to a final
loan guarantee decision, a copy of the
NEPA documentation shall be sent to
their Board for consideration.

(6) Responsibilities and procedures
for preparation of an environmental
impact statement. (i) If after an
environmental assessment has been
completed, it is determined that an EIS
is necessary, it and other related
documentation will be prepared by the
Executive Director in accordance with
section 102(2)(c) of NEPA, this section,
and 40 CFR parts 1500 through 1508.
The Executive Director may seek
additional information from the
applicant in preparing the EIS. Once the
document is prepared, it shall be
submitted to the Board. If the Board
considers a document unsatisfactory, it
shall be returned to the Executive
Director for revision or supplementation
prior to a loan guarantee decision;
otherwise the Board will transmit the

document to the Environmental
Protection Agency.

(ii)(A) The following procedures, as
discussed in 40 CFR parts 1500 through
1508, will be followed in preparing an
EIS:

(1) The format and contents of the
draft and final EIS shall be as discussed
in 40 CFR 1502.

(2) The requirements of 40 CFR
1506.9 for filing of documents with the
Environmental Protection Agency shall

be followed.

(3) The Executive Director, consulting
at his discretion with CEQ, shall
examine carefully the basis on which
supportive studies have been conducted
to assure that such studies are objective
and comprehensive in scope and depth.

(4) NEPA requires that the decision
making “utilize a systematic,
interdisciplinary approach that will
ensure the integrated use of the natural
and social sciences and the
environmental design arts.” 42 U.S.C.
4332(A). If such disciplines are not
present on the Board staff, appropriate
use should be made of personnel of
Federal, State, and local agencies,
universities, non-profit organizations, or
private industry.

(B) Until the Board issues a record of
decision as provided in 40 CFR 1502.2
no action concerning the proposal shall
be taken which would:

(1) Have an adverse environmental
impact; or

(2) Limit the choice of reasonable
alternatives.

(3) 40 CFR 1506.10 places certain
limitations on the timing of Board
decisions on taking “major Federal
actions.” A loan guarantee shall not be
make before the times set forth in 40
CFR 1506.10.

(iii) A public record of decision
stating what the decision was;
identifying alternatives that were
considered, including the
environmentally preferable one(s);
discussing any national considerations
that entered into the decision; and
summarizing a monitoring and
enforcement program if applicable for
mitigating the environmental effects of a
proposal; will be prepared. This record
of decision will be prepared at the time
the decision is made.

[FR Doc. 99-33379 Filed 12-22-99; 8:45 am|
BILLING CODE 1310-FP-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

New Animal Drugs For Use In Animal
Feeds; Diclazuril

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations for medicated
feed applications to add an entry stating
the maximum Type B level and assay
limits for diclazuril Type B and C
medicated feeds. The Federal Register
document that reflected approval of
Schering-Plough Animal Health Corp.’s
new animal drug application (NADA)
for use of diclazuril Type A medicated
articles for making Type C medicated
broiler feeds failed to provide that entry.

DATES: This regulation is effective
December 23, 1999.

FOR FURTHER INFORMATION CONTACT:
Janis R. Messenheimer, Center for
Veterinary Medicine (HFV-135), Food
and Drug Administration, 7500 Standish
Pl., Rockville, MD 20855, 301-827—
7578.

SUPPLEMENTARY INFORMATION: In the
Federal Register of July 2, 1999 (64 FR
35923), FDA published a final rule that
reflected the approval of Schering-
Plough Animal Health Corp.’s NADA
141-951. The NADA provides for use of
a Type A medicated article containing
0.2 percent of diclazuril (CLINACOX™
) to make Type C broiler feeds used for
the prevention of coccidiosis. The final
rule added 21 CFR 556.175 and 558.198
to reflect the approval, but failed to
amend §558.4 (21 CFR 558.4) to add an
entry stating the maximum Type B level
and assay limits for diclazuril Type B
and C medicated feeds. At this time,
§558.4 is amended in paragraph (d) in
the table “Category I’ accordingly.

As provided in 21 CFR part 20 and
514.11(e)(2)(ii), a freedom of
information summary of safety and
effectiveness data and information
required to support approval of the
application was placed on file in the
Dockets Management Branch, Food and
Drug Administration, upon publication
of the approval.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.
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List of Subjects 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

2. Section 558.4 is amended by
adding an entry alphabetically to the

CATEGORY |

Category I table in paragraph (d) to read
as follows:

§558.4 Requirement of a medicated feed
mill license.

* * * * *

(d)* )

Drug

Assay limits percent? type A

Type B maximum (200x)

Assay limits percent?® type B/C2

* *

Diclazuril 90-110
*

*

* *

182 git (0.02%)
*

* *

85-115/70-120
*

1 Percent of labeled amount.

2Values given represent ranges for either Type B or Type C medicated feeds. For those drug that have two range limits, the first set is for a
Type B medicated feed and the second set is for a Type C medicated feed. These values (ranges) have been assigned in order to provide for
the possibility of dilution of a Type B medicated feed with lower assay limits to make Type C medicated feed.

* * * * *

Dated: December 14, 1999.
Claire M. Lathers,
Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.
[FR Doc. 99-33281 Filed 12—22-99; 8:45 am]
BILLING CODE 4160-01—F

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 44
[DoD Directive 1200.7]

RIN 0790-AF57
Screening the Ready Reserve

AGENCY: Department of Defense.

ACTION: Final rule.

SUMMARY: This rule provides guidance
governing screening of Reserve
component members of the U.S. military
departments relative to their civilian
employment. The purpose of the
screening program is to ensure
availability of Ready Reserve members
for military mobilization purposes. The
intended effect of the screening is to
preclude conflicts between Reserve
mobilization obligations and Federal
civilian employment requirements
during times of war or national
emergency.

EFFECTIVE DATE: November 18, 1999.

FOR FURTHER INFORMATION CONTACT: Dan
Kohner, (703) 693—-7479.

SUPPLEMENTARY INFORMATION:

Executive Order 12866, “Regulatory
Planning and Review”

It has been determined that this is not
a significant regulatory action. The rule
does not:

1. Have an annual effect to the
economy of $100 million or more, or
otherwise have material adverse
economic effects.

2. Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency.

3. Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or,

4. Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been certified that this rule is
not subject to the Regulatory Flexibility
Act (5 U.S.C. 601). The Department of
Defense is not subject to the RFA when
making rules related to a “military or
foreign affairs function of the United
States” or to Executive Order 12866 for
those regulations that “pertain to a
military or foreign affairs function of the
United States [other that procurement
functions or import-export of non-
defense articles].”

Public Law 96-511, ‘“Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been certified that this part does
not impose any reporting or
recordkeeping requirements under the
Paperwork Reduction Act of 1995.
Interagency Report Control Number
0192-DOD-AN remains in effect, with a

current expiration date of September 30,
1998.

List of Subjects in 32 CFR Part 44

Armed forces reserves.

Accordingly, 32 CFR part 44 is
revised to read as follows:

PART 44—SCREENING THE READY
RESERVE

Sec.
44.1
44.2
44.3

Purpose.

Applicability.

Definitions.

44.4 Policy.

44.5 Responsibilities.

Appendix A to Part 44—Guidance

Authority: 10 U.S.C. 10145.
844.1 Purpose.

Updates DoD policy and
responsibilities for the screening of
Ready Reservists under 10 U.S.C. 1003,
1005, and 1209.

844.2 Applicability.

This part applies to the Office of the
Secretary of Defense, the Military
Departments (including the Coast
Guard, when it is not operating as a
Military Service in the Navy by
agreement with the Department of
Transportation), the Chairman of the
Joint Chiefs of Staff, the Combatant
Commands, the Inspector General of the
Department of Defense, the Defense
Agencies, the DoD Field Activities and
all other organizational entities within
the Department of Defense (hereafter
referred to collectively as the “DoD
Components”). The term “Military
Services” as used in this part, refers to
the Army, the Navy, the Air Force and
the Marine Corps.
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§44.3 Definitions.

For purposes of this part, the
following definitions apply:

Extreme community hardship. A
situation that, because of a Reservist’s
mobilization, may have a substantially
adverse effect on the health, safety, or
welfare of the community. Any request
for a determination of such hardship
shall be made by the Reservist and must
be supported by documentation, as
required by the Secretary concerned.

Extreme personal hardship. An
adverse impact on a Reservist’s
dependents resulting from his or her
mobilization. Any request for a
determination of such hardship shall be
made by the Reservist and must be
supported by documentation, as
required by the Secretary concerned.

Individual Ready Reserve. Within the
Ready Reserve of each of the Reserve
Components there is an Individual
Ready Reserve. The Individual Ready
Reserve consists of members of the
Ready Reserve who are not in the
Selected Reserve or the Inactive
National Guard.

Key employee. Any Federal employee
occupying a key position.

Key position. A Federal position that
shall not be vacated during a national
emergency or mobilization without
SERIOUSLY impairing the capability of
the parent Federal Agency or office to
function effectively. The four categories
of Federal key positions are set out in
this paragraph. The first three categories
are, by definition, key positions.
However, the third category, Article III
Judges, provides for exceptions on a
case-by-case basis. The fourth category
requires a case-by-case determination
and designation as described in the
following:

(1) The Vice President of the United
States or any official specified in the
order of presidential succession as in 3
U.S.C. 19.

(2) The members of the Congress and
the heads of the Federal Agencies
appointed by the President with the
consent of the Senate. For this part, the
term “‘the heads of the Federal
Agencies” does not-include any person
appointed by the President with the
consent of the Senate to a Federal
Agency as a member of a multimember
board or commission. Such positions
may be designated as key positions only
in accordance with paragraph (4) of this
definition.

(3) Article III Judges. However, each
Article IIT Judge, who is a member of the
Ready Reserve and desires to remain in
the Ready Reserve, must have his or her
position reviewed by the Chief Judge of
the affected Judge’s Circuit. If the Chief
Judge determines that mobilization of

the Article III Judge concerned will not
seriously impair the capability of the
Judge’s court to function effectively, the
Chief Judge will provide a certification
to that effect to the Secretary of the
Military Department concerned.
Concurrently, the affected Judge will
provide a statement to the Secretary
concerned requesting continued service
in the Ready Reserve and
acknowledging that he or she may be
involuntarily called to active duty (AD)
under the laws of the United States and
the Directives and Regulations of the
Department of Defense and pledging not
to seek to be excused from such orders
based upon his or her judicial duties.

(4) Other Federal positions
determined by the Federal Agency
heads, or their designees, to be key
positions in accordance with the
guidelines in the appendix to this part.

Mobilization. Involuntary call-up of
Reserve component members in
accordance with 10 U.S.C. 12301,
12302, or 12304. That includes full
mobilization, partial mobilization and,
selective mobilization (Presidential
Reserve Call-Up Authority).

Ready reserve. Reserve unit members
or individual Reserve and National
Guard members, or both, liable for AD,
as provided in 10 U.S.C. 12301, 12302,
and, for some members, 10 U.S.C.
12304. It consists of the Selected
Reserve, the Individual Ready Reserve,
and the Inactive National Guard.

Selected reserve. A category of the
Ready Reserve in each of the Reserve
components. The Selected Reserve
consists of units, and, as designated by
the Secretary concerned, of individual
Reserve members, trained as prescribed
in 10 U.S.C. 10147(a)(1) or 32 U.S.C.
502(a), as appropriate.

Standby reserve. The Standby Reserve
consists of those units or members, or
both, of the Reserve components, other
than those in the Ready Reserve or the
Retired Reserve, who are liable for
active duty only as provided for in 10
U.S.C. 12301 and 12306. The Standby
Reserve consists of personnel who are
maintaining their military affiliation
without being in the Ready Reserve, but
have been designated ‘‘key civilian
employees,” or have a temporary
hardship or disability. Those
individuals are not required to perform
training and are not part of the Ready
Reserve. The Standby Reserve is a pool
of trained individuals who may be
mobilized as needed to fill manpower
needs in specific skills. The Standby
Reserve consists of the active status list
and the inactive status list categories.

§44.4 Policy.
It is DoD policy that:

(a) Members of the Ready Reserve
shall be screened (see the appendix to
this part for specific screening guidance)
at least annually to meet the provisions
of 10 U.S.C. 10149 and to provide a
Ready Reserve force composed of
members who:

(1) Meet Military Service wartime
standards of mental, moral,
professional, and physical fitness.

(2) Possess the military qualifications
required in the various ranks, ratings,
and specialties.

(3) Are available immediately for
active duty (AD) during a mobilization
or as otherwise required by law.

(b) On mobilization under 10 U.S.C.
12301(a) or 10 U.S.C. 12302, all
personnel actions relating to the
screening program shall be held in
abeyance, and all members remaining in
the Ready Reserve shall be considered
immediately available for AD service.
After such a mobilization is ordered, no
deferment, delay, or exemption from
mobilization shall be granted to Ready
Reservists because of their civilian
employment. On involuntary activation
of Reserve members under 10 U.S.C.
12304 (Presidential Reserve Call-Up
Authority), the Secretary of Defense, or
designee, shall make a determination
regarding the continuation or cessation
of personnel actions related to the
screening program.

(c) All Ready Reservists shall be
retained in the Ready Reserve for the
entire period of their statutory
obligation or voluntary contract.
Exceptions to that policy are made in
paragraphs (g), (h), and (i) of this
section, or may be made by the
Secretaries concerned, in accordance
with 10 U.S.C. 10145 and 10146.

(d) A member of the Army National
Guard of the United States or the Air
National Guard of the United States may
be transferred to the Standby Reserve
only with the consent of the governor or
other applicable authority of the State,
commonwealth, or territory concerned
(including the District of Columbia) in
accordance with 10 U.S.C. 10146.

(e) Any eligible member of the
Standby Reserve may be transferred
back to the Ready Reserve when the
reason for the member’s transfer to the
Standby Reserve no longer exists in
accordance with 10 U.S.C. 10150 and
DoD Instruction 1200.15.1

(f) Ready Reservists whose immediate
recall to AD during an emergency would
create an extreme personal or
community hardship shall be
transferred to the Standby Reserve or
the Retired Reserve, or shall be

1Copies may be obtained at http://
web7.whs.osd.mil/corres.htm.
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discharged, as applicable, except as
specified in paragraph (b) of this
section.

(g) Ready Reservists who are
designated key employees or who
occupy key positions, as defined in this
section, shall be transferred to the
Standby Reserve or the Retired Reserve,
or shall be discharged, as appropriate,
except as specified in paragraph (b) of
this section.

(h) Ready Reservists who are also DoD
civilian employees may not hold a
mobilization assignment to the same
positions that they fill as civilian
employees. Those Ready Reservists
shall be reassigned or transferred, as
applicable. Reserve component military
technicians (dual status), as members of
Reserve units, are excluded from this
provision.

(i) Ready Reservists who are preparing
for the ministry in an accredited
theology or divinity school cannot be
involuntarily called to AD or required to
participate in inactive duty training
(IDT) in accordance with 10 U.S.C.
12317. Accordingly, such Ready
Reservists (other than those
participating in a military Chaplain
Candidate or Theology Student
Program) shall be transferred to the
Standby Reserve (active status list) for
the duration of their ministerial studies
and duties at accredited theology or
divinity schools. Ready Reservists
participating in a military Chaplain
Candidate or Theology Student Program
may continue their Ready Reserve
affiliation and engage in AD and IDT.

(j) Ready Reservists may not be
transferred from the Ready Reserve
solely because they are students,
interns, residents, or fellows in the
healthcare professions. On mobilization,
they either shall be deferred or shall be
mobilized in a student, intern, resident,
or fellow status until qualified in the
applicable medical specialty, as
prescribed by the Secretaries of the
Military Departments.

(k) The Secretaries concerned, or their
designees, shall make determinations
for mobilization availability on a case-
by-case basis, consistent with this part,
and not by class or group
determinations.

§44.5 Responsibilities.

(a) The Deputy Secretary of Defense
shall adjudicate, before mobilization,
conflicts between the mobilization
manpower needs of the civilian sector
and the military that the Ready Reserve
Screening process has identified, but
has not resolved.

(b) The Assistant Secretary of Defense
for Reserve Affairs, under the Under

Secretary of Defense for Personnel and
Readiness, shall:

(1) Provide oversight and policy
support to the overall Ready Reserve
screening program, and manage and
control the Federal sector screening
program in accordance with 10 U.S.C.
10149, Executive Order 11190, and pp.
63—66 of House Appropriations
Committee Report 95—451, which is
available from the Government Printing
Office, Washington, DC 20401.

(2) Annually, provide Federal
Agencies with a listing of all Federal
employees who are also Ready
Reservists to assist them in conducting
employer screening activities.

(3) Prepare an annual report on the
status of Ready Reservists employed by
the Federal Government.

(4) Employ the guidance in appendix
A of this part in coordinating the
screening program with employers of
Ready Reservists.

(5) Coordinate conflicts between the
mobilization manpower needs of the
civilian sector and the military
identified but not resolved through the
Ready Reserve Screening process.

(c) The Secretaries of the Military
Departments shall:

(1) Screen, at least annually, all Ready
Reservists under their jurisdiction to
ensure their immediate availability for
active duty (AD) and to ensure
compliance with 10 U.S.C. 10149.

(2) Ensure coordination with the
Assistant Secretary of Defense for
Reserve Affairs to resolve conflicts
(identified, but not resolved through the
Ready Reserve screening process)
between the mobilization manpower
needs of the civilian sector and the
military.

(3) Review recommendations for
removal of both Federal and other
civilian employees from the Ready
Reserve submitted by employers and
take applicable action.

(4) After making a removal
determination in response to a petition
for such action, promptly transmit the
results of that determination to the
Ready Reservist concerned and his/her
employer.

(5) Transfer Ready Reservists
identified as occupying key positions to
the Standby Reserve or the Retired
Reserve, or discharge them, as
applicable.

(6) Ensure that Ready Reservists not
on AD are examined as to physical
fitness in accordance with DoD
Directive 1332.18.2

(7) Process members of the Ready
Reserve who do not participate
satisfactorily in accordance with DoD

2 See footnote 1 to § 44.4(e).

Instruction 1200.15 and DoD Directive
1215.13.3

(8) Ensure that all Ready Reservists
have a favorably completed background
check for military service suitability on
file (e.g., Entrance National Agency
Check (ENTNAC), NAC).

(9) Ensure that personnel records
systems incorporate information on any
factors that limit the mobilization
availability of a Ready Reservist.

(10) Develop and maintain current
information pertaining to the
mobilization availability of Ready
Reservists.

Appendix A to Part 44—Guidance

Deputy Secretary of Defense

The Deputy Secretary of Defense shall
adjudicate, before mobilization, conflicts
between the mobilization manpower needs of
the civilian sector and the military that the
Ready Reserve screening process has
identified, but has not resolved.

Employers of Ready Reservists

(a) Federal Employers

(1) To ensure that Federal employees
essential to the continuity of the Federal
Government are not retained as members of
the Ready Reserve, the following guidance is
provided:

(i) Conduct annual screening program as
provided for by the Assistant Secretary of
Defense for Reserve Affairs.

(ii) Responses from Federal Agencies shall
be reported under Interagency Report Control
Number 0912-DoD-AN, “Ready Reservists in
the Federal Government,” in accordance with
DoD 8910.1-M.4

(iii) Federal Agency heads, or their
designees, concerned shall designate those
positions that are of essential nature to, and
within, the organization as “key positions,”
and shall require that they shall NOT be
filled by Ready Reservists to preclude such
positions from being vacated during a
mobilization. Upon request from Federal
Agencies, Secretaries of the Military
Departments shall verify the essential nature
of the positions being designated as ‘“‘key,”
and shall transfer Ready Reservists
occupying key positions to the Standby
Reserve or the Retired Reserve or shall
discharge them, as applicable, under 10
U.S.C. 10149, except as specified in §44.4
(b).

(iv) In determining whether or not a
position should be designated as a “key
position,” the following questions should be
considered by the Federal Agency concerned:

(A) Can the position be filled in a
reasonable time after mobilization?

(B) Does the position require technical or
managerial skills that are possessed uniquely
by the incumbent employee?

(C) Is the position associated directly with
defense mobilization?

(D) Does the position include a
mobilization or relocation assignment in an

3 See footnote 1 to § 44.4(e).
4 See footnote 1 to §44.4(e).
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Agency having emergency functions, as
designated by Executive Order 126567

(E) Is the position directly associated with
industrial or manpower mobilization, as
designated in Executive Orders 12656 and
129197

(F) Are there other factors related to the
national defense, health, or safety that will
make the incumbent of the position
unavailable for mobilization?

(2) [Reserved]

(b) Non-Federal Employers of Ready
Reservists. Non-Federal employers of Ready
Reservists, particularly in the fields of public
health and safety and defense support
industries, are encouraged to adopt personnel
management procedures designed to
preclude conflicts between the emergency
manpower needs of civilian activities and the
military during a mobilization. Employers
also are encouraged to use the Federal key
position guidelines contained in this
appendix for making their own key position
designations and, when applicable, for
recommending key employees for removal
from the Ready Reserve.

(c) All employers who determine that a
Ready Reservist is a key employee, in
accordance with the guidelines in this
appendix, should promptly report that
determination, using the letter format at the
end of this appendix, to the applicable
Reserve personnel center, requesting the
employee be removed from the Ready
Reserve.

Individual Ready Reservists

(a) Each Ready Reservist who is not a
member of the Selected Reserve is obligated
to notify the Secretary concerned of any
change of address, marital status, number of
dependents, or civilian employment and any
other change that would prevent a member
from meeting mobilization standards
prescribed by the Military Service concerned
(10 U.S.C. 10205).

(b) All Ready Reservists shall inform their
employers of their Reserve military
obligation.

List of Reserve Personnel Centers to Which
Reserve Screening Determination and
Removal Requests Shall be Forwarded

Army Reserve

Army Reserve Personnel Command
1 Reserve Way

ATTN: ARPC-PSP-T

St. Louis, MO 63132

Naval Reserve

Commander

Navy Personnel Command (Pers 91)
5720 Integrity Drive

Millington, TN 38055-9100

Marine Corps Reserve

Commanding General

Marine Corps Reserve Support Command
ATTN: IRR Division

15303 Andrews Road

Kansas City, MO 64147-1207

Air Force Reserve

Commander
Air Reserve Personnel Center/DPAF
6760 E. Irvington P1. #2600

Denver, CO 80280-2600

Army and Air National Guard

Submit requests to the adjutant general of
the applicable State, commonwealth, or
territory (including the District of Columbia).

Coast Guard Reserve

Commander (CGPC-RPM)

U.S. Coast Guard Personnel Command
2100 Second St. S.W.

Washington, DC 20593

Letter Format to Reserve Personnel Centers
Requesting That Employee be Removed
From the Ready Reserve

From: (Employer-Agency or Company)

To: (Appropriate Reserve Personnel Center)
Subject: Request for Employee to Be

Removed from the Ready Reserve

This is to certify that the employee
identified below is vital to the nation’s
defense efforts in (his or her) civilian job and
cannot be mobilized with the Military
Services in an emergency for the following
reasons: [STATE REASONS]

Therefore, I request that (he/she) be
removed from the Ready Reserve and that
you advise me accordingly when this action
has been completed.

The employee is:

Name of employee (last, first, M.L):

Military grade and Reserve component:

Social security number:

Current home address (street, city, State,

and ZIP code):

5. Military unit to which assigned (location
and unit number):

6. Title of employee’s civilian position:

7. Grade or salary level of civilian position:

8. Date (YYMMDD) hired or assigned to
position:

Signature and Title of Agency or Company

Official.

Dated: December 9, 1999.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 99-32307 Filed 12—22-99; 8:45 am)]
BILLING CODE 5000-10-P

L e

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 199

Tricare; Civilian Health and Medical
Program of the Uniformed Services
(CHAMPUS); Nonavailability Statement
Requirement for Maternity Care

AGENCY: Office of the Secretary, DoD.
ACTION: Interim final rule.

SUMMARY: This interim final rule
implements Section 712(c) of the
National Defense Authorization Act for
Fiscal Year 2000 (Pub. L. No. 106—65),
which requires that a nonavailability-of-
health-care statement shall be required
for a non-enrolled beneficiary for
TRICARE cost-share of maternity care

services related to outpatient prenatal,
outpatient or inpatient delivery, and
outpatient post-partum care subsequent
to the visit which confirms the
pregnancy. The Act reestablishes a
requirement which was previously
eliminated under the broad direction of
The National Defense Authorization Act
of FY 1997, section 734, which removed
authority for nonavailiability statements
(NASs) for outpatient services.
Therefore, the Act changes the existing
provisions require an NAS for inpatient
delivery but do not require an NAS for
outpatient prenatal and post-partum
care. The change will significantly
contribute to continuity of care for
maternity patients. In furtherance of that
principle, and consistent with the
previous policy, an NAS for maternity
care shall not be required when a
beneficiary has other health insurance
for primary coverage. This is being
issued as an interim final rule in order
to comply with the statutory mandate.
Public comments, however, are invited
and will be considered in connection
with possible revisions to this rule.
DATES: This rule is effective October 5,
1999 (the effective date of Section 712(c)
of the National Defense Authorization
Act for Fiscal Year 2000 (Pub. L. No.
106-65) which imposes the
requirement). Written comments will be
accepted until February 22, 2000.
ADDRESSES: Forward comments to
Medical Benefits and Reimbursement
Systems, TRICARE Management
Activity, 16401 East Centretech
Parkway, Aurora, CO 80011-9043.

FOR FURTHER INFORMATION CONTACT:
Tariq Shahid, Medical Benefits and
Reimbursement Systems, TRICARE
Management Activity, telephone (303)
676-3801.

SUPPLEMENTARY INFORMATION: This
interim final rule implements section
712(c) of the National Defense
Authorization Act for Fiscal Year 2000
(Pub. L. No. 106-65) which requires that
a nonavailability-of-health-care
statement shall be required for
TRICARE/CHAMPUS cost-share of
maternity care services related to
outpatient prenatal, outpatient or
inpatient delivery, and outpatient post-
partum care subsequent to the visit
which confirms the pregnancy. The
nonavailability statement requirement
applies to non-enrolled TRICARE
beneficiaries who live in a catchment
area of a military treatment facility
(MTF). Except for an emergency or
when there is other primary health
insurance coverage, these beneficiaries
are required to obtain all maternity care
from the MTF. If care is unavailable at
the MTF, an NAS will be issued for the
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beneficiary. The Act changes the
existing provisions that require a
nonavailability statement (NAS) for
inpatient delivery but do not require an
NAS for outpatient prenatal, outpatient
delivery and post-partum care. The
change will provide for continuity of
care for maternity patients. Beneficiaries
will need one NAS for the entire
episode of maternity care that shall
remain valid until 42 days following
termination of the pregnancy.

Regulatory Procedure

Executive order 12866 requires
certain regulatory assessments for any
significant regulatory action, defined as
one which would result in an annual
effect on the economy of $100 million
or more, or have other substantial
impacts. The Regulatory Flexibility Act
(RFA) requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities. This Interim
Final Rule is not a significant regulatory
action under E.O. 12866, nor would it
have a significant impact on small
entities. The changes set forth in the
interim final rule are minor revision to
the existing regulation.

The interim final rule will not impose
additional information collection
requirements on the public under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3511). This rule is being
issued as an interim final rule, with
comment period, as an exception to our
standard practice of soliciting public
comments prior to issuance. The
Assistant Secretary of Defense (Health
Affairs) has determined that following
the standard practice in this case would
be impracticable, unnecessary, and
contrary to the public interest. This
determination is based on several
factors. First, this change directly
implements a statutory amendment
enacted by Congress expressively for
this purpose. Second, this rule
implements the statutory policy without
embellishment. All public comments
are invited.

List of Subject in 32 CFR Part 199

Claims, Handicapped, Health
insurance, Military personnel.

PART 199—[AMENDED]

Accordingly, 32 CFR 199 is amended
as follows:

1. The authority citation for Part 199
continues to read as follows:

Authority: 5 U.S.C. 301 and 10 U.S.C.
Chapter 55.

2. Section 199.4(a) is amended by
revising paragraphs (a)(9) and
(a)(9)()(B).

§199.4 Basic program benefits.

(a]* * %

* * * * *

(9) Nonavailability Statements within
a 40-mile catchment area. In some
geographic locations, it is necessary for
CHAMPUS beneficiaries not enrolled in
TRICARE Prime to determine whether
the required medical care can be
provided through a Uniformed Services
facility. If the required care cannot be
provided, the hospital commander, or
designee, will issue a Nonavailability
Statement (DD form 1251). Except for
emergencies, a Nonavailability
Statement should be issued before
medical care is obtained from a civilian
source. Failure to secure such a
statement may waive the beneficiary’s
rights to benefits under CHAMPUS.

(1) * Kk %

(A) * x %

(B) For CHAMPUS beneficiaries who
are not enrolled in TRICARE Prime, an
NAS is required for services in
connection with non-emergency
inpatient hospital care and outpatient
and inpatient maternity care if such
services are available at a facility of the
Uniformed Services located within a 40-
mile radius of the residence of the
beneficiary, except that an NAS is not
required for services otherwise available
at a facility of the Uniformed Services
located within a 40-mile radius of the
beneficiary’s residence when another
insurance plan or program provides the
beneficiary primary coverage for the
services. For maternity care, an NAS is
required for services related to
outpatient prenatal, outpatient or
inpatient delivery, and outpatient post-
partum care subsequent to the visit that
confirms the pregnancy. The
requirement for an NAS does not apply
to beneficiaries enrolled in TRICARE
Prime, even when those beneficiaries
use the point-of-service option under
§199.17(n)(3).

* * * * *
Dated: December 16, 1999.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 99-33246 Filed 12—-22-99; 8:45 am]
BILLING CODE 5001-10-P

DEPARTMENT OF DEFENSE
Department of the Air Force

32 CFR Part 806b

[Air Force Instruction 37-132]
Air Force Privacy Act Program

AGENCY: Department of the Air Force,
DOD
ACTION: Final rule.

SUMMARY: The Department of the Air
Force is adopting the exemption rule
published on October 18, 1999, at 64 FR
56181 as final. No comments were
received during the sixty day comment
period.

EFFECTIVE DATE: December 17, 1999.

FOR FURTHER INFORMATION CONTACT: Mrs.
Anne Rollins at (703) 588-6187.
SUPPLEMENTARY INFORMATION:

Executive Order 12866, ‘Regulatory
Planning and Review’

It has been determined that this
Privacy Act rule is not a significant
regulatory action. The rule does not:

(1) Have an annual effect to the
economy of $100 million or more; or
adversely affect in a material way the
economy; a section of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
state, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another Agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof;

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.

Public Law 96-354, ‘Regulatory
Flexibility Act’ (5 U.S.C. 601)

It has been certified that this Privacy
Act rule is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601) because it
would not, if promulgated, have a
significant economic impact on a
substantial number of small entities.
Public Law 96-511, ‘Paperwork
Reduction Act’ (44 U.S.C. Chapter 35)

It has been certified that this Privacy
Act rule does not impose any reporting
or record keeping requirements under
the Paperwork Reduction Act of 1995.

List of subjects in 32 CFR part 806b

Privacy.
Accordingly, 32 CFR part 806b is
revised to read as follows:
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PART 806b—AIR FORCE PRIVACY
ACT PROGRAM

1. The authority citation for 32 CFR
Part 806b continues to read as follows:

Authority: Pub. L. 93-579, 88 Stat 1896 (5
U.S.C. 552a).

2. Appendix C to Part 806b is
amended by adding paragraph (b)(21) as
follows:

* * * * *

b. Specific exemptions.* * *

(21) System identifier and name:
F036 AF DP G, Military Equal
Opportunity and Treatment.

(i) Exemption: Investigatory material
compiled for law enforcement purposes
may be exempt pursuant to 5 U.S.C.
552a(k)(2). However, if an individual is
denied any right, privilege, or benefit for
which he would otherwise be entitled
by Federal law or for which he would
otherwise be eligible, as a result of the
maintenance of the information, the
individual will be provided access to
the information except to the extent that
disclosure would reveal the identity of
a confidential source. Portions of this
system of records may be exempt
pursuant to 5 U.S.C. 552a(d), (e)(4)(H),
and (f).

(iii) Authority: 5 U.S.C. 552a(k)(2)

(iv) Reasons: (1) From subsection (d)
because access to the records contained
in this system would inform the subject
of an investigation of the existence of
that investigation, provide the subject of
the investigation with information that
might enable him to avoid detection,
and would present a serious
impediment to law enforcement. In
addition, granting individuals access to
information collected while an Equal
Opportunity and Treatment
clarification/investigation is in progress
conflicts with the just, thorough, and
timely completion of the complaint, and
could possibly enable individuals to
interfere, obstruct, or mislead those
clarifying/investigating the complaint.

(2) From subsection (e)(4)(H) because
this system of records is exempt from
individual access pursuant to
subsection (k) of the Privacy Act of
1974.

(3) From subsection (f) because this
system of records has been exempted
from the access provisions of subsection
(d).

(4) Consistent with the legislative
purpose of the Privacy Act of 1974, the
Department of the Air Force will grant
access to nonexempt material in the
records being maintained. Disclosure
will be governed by the Department of
the Air Force—s Privacy Instruction, but
will be limited to the extent that the
identity of confidential sources will not
be compromised; subjects of an

investigation of an actual or potential
violation will not be alerted to the
investigation; the physical safety of
witnesses, informants and law
enforcement personnel will not be
endangered, the privacy of third parties
will not be violated; and that the
disclosure would not otherwise impede
effective law enforcement. Whenever
possible, information of the above
nature will be deleted from the
requested documents and the balance
made available. The controlling
principle behind this limited access is
to allow disclosures except those
indicated above. The decisions to
release information from this system
will be made on a case-by-case basis.
Dated: December 16, 1999.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 99-33244 Filed 12—22-99; 8:45 am)|]
BILLING CODE 5001-10-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 70
[Region VII Tracking No. MO 083-1083a;
FRL-6510-9]

Approval and Promulgation of
Implementation Plans; State of
Missouri

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve certain portions of the State
Implementation Plan (SIP) revisions
submitted by the state of Missouri and
as revisions to the part 70 (operating
permits) program. These revisions
established emission and service fees for
1997 and 1998 and clarify language
regarding reporting requirements,
emission calculations and verification.
DATES: This direct final rule is effective
on February 22, 2000 without further
notice, unless EPA receives adverse
comment by January 24, 2000. If adverse
comment is received, EPA will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: All comments should be
addressed to: Kim Johnson,
Environmental Protection Agency, Air
Planning and Development Branch, 901
North 5th Street, Kansas City, Kansas
66101.

Copies of the state submittal(s) are
available at the following addresses for
inspection during normal business
hours: Environmental Protection
Agency, Air Planning and Development
Branch, 901 North 5th Street, Kansas
City, Kansas 66101; and the
Environmental Protection Agency, Air
and Radiation Docket and Information
Center, Air Docket (6102), 401 M Street,
SW, Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT: Kim
Johnson, Environmental Protection
Agency, Air Planning and Development
Branch, 901 North 5th Street, Kansas
City, Kansas 66101, (913) 551-7975.
SUPPLEMENTARY INFORMATION:

Background

What is a SIP?

Section 110 of the Clean Air Act
(CAA) requires states to develop air
pollution regulations and control
strategies to ensure that state air quality
meets the national ambient air quality
standards established by EPA. These
ambient standards are established under
section 109 of the CAA, and they
currently address six criteria pollutants.
These pollutants are: carbon monoxide,
nitrogen dioxide, ozone, lead,
particulate matter (PM), and sulfur
dioxide.

Each state must submit these
regulations and control strategies to EPA
for approval and incorporation into the
Federally enforceable SIP.

The CAA requires each state to have
a Federally approved SIP which protects
air quality primarily by addressing air
pollution at its point of origin. These
SIPs can be extensive, containing state
regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

What is the Federal Approval Process
for a SIP?

In order for state regulations to be
incorporated into the Federally
enforceable SIP, states must formally
adopt the regulations and control
strategies consistent with state and
Federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state
submits it to EPA for inclusion into the
SIP. EPA must provide public notice
and seek additional public comment
regarding the proposed Federal action
on the state submission. If adverse
comments are received, they must be
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addressed prior to any final Federal
action by EPA.

All state regulations and supporting
information approved by EPA under
section 110 of the CAA are incorporated
into the Federally approved SIP.
Records of such SIP actions are
maintained in the Code of Federal
Regulations (CFR) at Title 40, part 52
entitled “Approval and Promulgation of
Implementation Plans.” The actual state
regulations which are approved are not
reproduced in their entirety in the CFR
but are “incorporated by reference,”
which means that EPA has approved a
given state regulation with a specific
effective date.

What Does Federal Approval of a State
Regulation Mean to me?

Enforcement of the state regulation
before and after it is incorporated into
the Federally approved SIP is primarily
a state responsibility. However, after the
regulation is Federally approved, EPA is
authorized to take enforcement action
against violators. Citizens are also
offered legal recourse to address
violators as described in the CAA.

What is the Part 70 (Operating Permits)
Program?

The CAA Amendments of 1990
require all states to develop operating
permits programs that meet certain
Federal criteria. In implementing this
program, the states are to require certain
sources of air pollution to obtain
permits that contain all applicable
requirements under the CAA. One
purpose of the part 70 (operating
permits) program is to improve
enforcement by issuing each source a
single permit that consolidates all of the
applicable CAA requirements into a
Federally enforceable document. By
consolidating all of the applicable
requirements for a facility into one
document, the source, the public, and
the permitting authorities can more
easily determine what CAA
requirements apply and how
compliance with those requirements is
determined.

Sources required to obtain an
operating permit under this program
include: “major”’ sources of air
pollution and certain other sources
specified in the CAA or in EPA’s
implementing regulations. For example,
all sources regulated under the acid rain
program, regardless of size, must obtain
permits. Examples of major sources
include those that emit 100 tons per
year or more of volatile organic
compounds, carbon monoxide, lead,
sulfur dioxide, nitrogen dioxide, or
PMaio; those that emit 10 tons per year
of any single hazardous air pollutant

(HAP) (specifically listed under the
CAA); or those that emit 25 tons per
year or more of a combination of HAPs.

Revisions to the state operating
permits program are also subject to
public notice, comment, and EPA
approval.

What are the Changes that EPA is
Approving?

The revisions include two separate
amendments to the Missouri
“Submission of Emission Data,
Emission Fees and Process Information”
rule which were adopted by the
Missouri Air Conservation Commissions
approximately one year apart.

The first revision, with a state
effective date of December 30, 1997,
requires companies to report capture
efficiency and control efficiency on
control devices and to calculate
emissions using MDNR’s acceptable
estimation methods as guidance. This
revision also requires Emission
Inventory Questionnaires to be
submitted on state forms, clarifies
language regarding reporting frequency
and emission fees, and revises the
installation classification to match the
permitting classification.

The second revision, with a state
effective date of December 30, 1998, is
an annual update to establish emission
and service fees for 1997 and 1998 and
clarifies the language regarding fee
obligations for charcoal kilns to reflect
state statutory requirements.

What Action is EPA Taking?

EPA is taking final action to approve,
as an amendment to the SIP and the part
70 program, the revisions to Missouri
rule 10 CSR 10-6.110, “Submission of
Emission Data, Emission Fees and
Process Information.” Section (5),
relating solely to the assessment of fees
for sources subject to the operating
permit program, is part of the part 70,
Title V program and will not be
approved into the SIP. The remainder of
the revisions to Rule 10-6.110, which
clarifies reporting requirements,
methodology for emission calculations,
and verification of emissions, is
approved into the SIP.

Conclusion

EPA is taking final action to approve,
as an amendment to the SIP and the part
70 program, the revisions to Missouri
rule 10 CSR 10-6.110, “Submission of
Emission Data, Emission Fees and
Process Information,” effective
December 30, 1998. Section (5) is part
of the Title V program and will not be
approved into the SIP.

EPA is publishing this rule without
prior proposal because the Agency

views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective February 22, 2000
without further notice unless the
Agency receives adverse comments by
January 24, 2000.

If EPA receives such comments, then
EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period. Parties
interested in commenting should do so
at this time. If no such comments are
received, the public is advised that this
rule will be effective on February 22,
2000 and no further action will be taken
on the proposed rule.

Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Executive Order 13132

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Order 12612 (Federalism) and Executive
Order 12875 (Enhancing the
Intergovernmental Partnership).
Executive Order 13132 requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
state and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.”” Under Executive
Order 13132, EPA may not issue a
regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
Government provides the funds
necessary to pay the direct compliance
costs incurred by state and local
governments, or EPA consults with state
and local officials early in the process
of developing the proposed regulation.
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EPA also may not issue a regulation that
has federalism implications and that
preempts state law unless the Agency
consults with state and local officials
early in the process of developing the
proposed regulation.

This final rule will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rule.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997)
applies to any rule that: (1) is
determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it is not an
economically significant regulatory
action as defined by Executive Order
12866, and it does not establish a
further health or risk-based standard
because it approves state rules which
implement a previously promulgated
health or safety-based standard.

D. Executive Order 13084

Under Executive Order 13084,
Consultation and Coordination with
Indian Tribal Governments, EPA may
not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal Government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the OMB, in
a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature

of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments “to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. Accordingly,
the requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

E. Regulatory Flexibility Act (RFA)

The RFA generally requires an agency
to conduct a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements,
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and small governmental
jurisdictions. This final rule will not
have a significant impact on a
substantial number of small entities
because SIP approvals under section
110 and permit program approvals
under the CAA do not create any new
requirements, but simply approve
requirements that the state is already
imposing. Therefore, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-state
relationship under the CAA, preparation
of flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. EPA, 427 U.S.
246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
state, local, or tribal governments in the
aggregate, or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203

requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either state, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves preexisting requirements
under state law, and imposes no new
requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the United
States Senate, the United States House
of Representatives, and the United
States Comptroller General prior to
publication of the rule in the Federal
Register. This rule is not a “‘major rule”
as defined by 5 U.S.C. 804(2).

H. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 22, 2000. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review, nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.
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40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: November 29, 1999.
Dennis Grams,
Regional Administrator, Region VII.
Chapter I, title 40 of the Code of
Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

EPA-APPROVED MISSOURI REGULATIONS

Authority: 42 U.S.C. 7401 et seq.

Subpart AA—Missouri

2.In §52.1320 the entry in paragraph
(c), table titled EPA-Approved Missouri
Regulations, Missouri Citation 10-6.110
is revised to read as follows:

§52.1320 Identification of Plan.

* * * * * * *

(c) EPA-approved regulations.

Missouri cita-

tion Title

State effective date

EPA Approval date

Explanations

Missouri Department of Natural Resources

*

*

* *

*

*

*

Chapter 6—Air Quality Standards, Definitions, Sampling and Reference Methods, and Air Pollution Control Regulations for the State of

Missouri

*

10-6.110

Submission of Emission Data, Emission 12/30/98 .................

* *

Fees and Process Information.

*

*

Section (5), Emission Fees, is part of
the Title V program and has not been
approved as part of the SIP.

*

PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 741 et seq.

2. Appendix A to part 70 is amended
by adding paragraph (e) to the entry for
Missouri to read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permit Programs

* * * * *
Missouri
* * * * *

(e) The Missouri Department of
Natural Resources submitted on July 8,
1999, revisions to Missouri rules 10 CSR
10-6.110, “Submission of Emission
Data, Emission Fees, and Process
Information,” effective on December 30,
1998.

* * * * *

[FR Doc. 99-32758 Filed 12—22-99; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[1.D. 120999F]

Notification of U.S. Fish Quota
Allocations in the Northwest Atlantic
Fisheries Organization Regulatory
Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of U.S. fish quota
allocations.

SUMMARY: NMFS announces that fish
quota allocations are available for
harvest by U.S. fishermen in the
Northwest Atlantic Fisheries
Organization (NAFO) Regulatory Area.
DATES: Fish quotas are effective January
1, 2000, through December 31, 2000.
ADDRESSES: For more information
regarding the High Seas Fishing
Compliance Act (HSFCA) Permit and
NAFO requirements, please contact the
Office of the Regional Administrator,
NMFS Northeast Regional Office at One
Blackburn Drive, Gloucester,
Massachusetts 01930 (phone: 978-281—
9226, fax: 978-281-9371).

FOR FURTHER INFORMATION CONTACT:
Patrick E. Moran, 301-713-2276.

SUPPLEMENTARY INFORMATION: NAFO has
established and maintains conservation
measures in its Regulatory Area that
include one effort limitation fishery as
well as fisheries with total allowable
catches (TACs) and member nation
allocations. The principal species
managed are cod, flounders, redfish,
American plaice, halibut, capelin,
shrimp, and squid. At the 1999 NAFO
Annual Meeting, the United States
received fish quota allocations for three
NAFO stocks to be fished during 2000.
In addition, the United States received
an effort allocation for shrimp in NAFO
Division 3M, which will be addressed in
a separate notice. The species, fish
quota allocation (in metric tons), and
location of these U.S. fishing
opportunities are as follows:

(1) Redfish 69 mt NAFO Division 3M

(2) Shrimp 67 mt NAFO Division 3L

(3) Squid 453 mt NAFO Subareas 3 &
4

All U.S. fish quota allocations in
NAFO are available, on a first-come-
first-served basis, to be taken by U.S.
vessels in possession of a valid High
Seas Fishing Compliance Act (HSFCA)
permit and NAFO reporting forms, both
of which are available from the NMFS
Northeast Regional Office. Note that
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vessels issued valid High Seas Fishing
Compliance permits under 50 CFR part
300 are exempt from multispecies
permit, mesh size, effort-control, and
possession limit restrictions, specified
in §§648.4, 648.80, 648.82 and 648.86,
respectively, while transiting the U.S.
EEZ with multispecies on board the
vessel or landing multispecies in U.S.
ports that were caught while fishing in
the NAFO Regulatory Area, provided:

(1) The vessel operator has a letter of
authorization issued by the Regional
Administrator on board the vessel;

(2) For the duration of the trip, the
vessel fishes exclusively in the NAFO
Regulatory Area and does not harvest
fish in, or possess fish harvested in or
from, the U.S. EEZ;

(3) When transiting the U.S. EEZ, all
gear is properly stowed in accordance
with one of the applicable methods
specified in § 648.81(e); and

(4) The vessel operator complies with
the HSFCA permit and all NAFO
conservation and enforcement measures
while fishing in the NAFO Regulatory
Area.

Relevant NAFO Conservation and
Enforcement Measures include, but are
not limited to, maintenance of a fishing

logbook with NAFO-designated entries;
adherence to NAFO hail system
requirements; presence of an on-board
observer; deployment of a functioning,
autonomous vessel monitoring system;
and adherence with all relevant
minimum size, gear, bycatch, and other
requirements. Further details regarding
these requirements can be found in the
current NAFO Conservation and
Enforcement Measures, available on the
World Wide Web at <http://
www.nafo.ca>.

As the United States Government is
required to notify NAFO with
information regarding vessels intending
to fish in the NAFO Regulatory Area,
interested parties are encouraged to
express their interest to the Office of the
Regional Administrator, NMFS,
Northeast Regional Office (see
ADDRESSES) as soon as possible.

NMFS has received inquiries
regarding the possibility of making U.S.
fishing opportunities available to U.S.
fishing interests using foreign vessels
under contractual arrangements. To be
consistent with domestic policies and
practices under the Magnuson-Stevens
Fishery Conservation and Management
Act, in particular the provisions relating

to the total allowable level of foreign
fishing and joint venture fishing, and, in
light of the apparent capacity of U.S.
vessels to take advantage of NAFO
fishing opportunities, NMFS has
determined that NAFO fish allocations
to the United States will not be made
available, at this time, to chartered
fishing vessels registered to foreign
governments.

In the interests of expanding fishing
opportunities for U.S. vessels, the
United States has begun seeking
additional fishing opportunities in the
3L shrimp fishery by requesting that
NAFO members that did not fish their
shrimp allocation in 1999 transfer such
allocations for use by U.S. vessels.
Information regarding any additional
fishing opportunities resulting from
transfers from other NAFO members
will be published in the Federal
Register.

Dated: December 16, 1999.
Penelope D. Dalton,

Assistant Administrator for Fisheries,
National Marine Fisheries Services.

[FR Doc. 99-33354 Filed 12—22-99; 8:45 am]
BILLING CODE 3510-22—F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 792
RIN 3206-A193

Agency Use of Appropriated Funds for
Child Care Costs for Lower Income
Employees

AGENCY: Office of Personnel
Management.
ACTION: Proposed rule.

SUMMARY: The Office of Personnel
Management (OPM) is proposing a rule
to set forth how agencies may use
appropriated funds to reduce child care
costs for lower income Federal
employees. The intended effect of this
rule is to enable lower income Federal
employees to better afford child care.
DATES: Comments must be received on
or before January 24, 2000.

ADDRESSES: Send written comments to
Anice V. Nelson, Office of Personnel
Management, Room 7315, 1900 E St.
N.W., Washington, DC 20415-1300.
FOR FURTHER INFORMATION CONTACT:
Patricia Kinney, Office of Personnel
Management, 1900 E St. N.W., Room
7315, Washington, DC 20415-1300;
Phone: (202) 606—1313; Fax: (202) 606—
2091.

SUPPLEMENTARY INFORMATION: Federal
families are more challenged than ever
before to meet the expenses of child
care. Child care is a labor-intensive
service that requires adequate, trained
staff to provide child care services that
are safe and appropriate for children
and their families. An increasing
number of Federal families are funding
that affordable child care is getting more
difficult to find even when their own
agencies sponsor on or near-site child
care centers. Vacancy rates in Federally
sponsored child care centers have
steadily grown due to the affordability
problem. Despite efforts of non-profit
organizations to raise funds through
charitable contribution, the affordability
of child care for lower income Federal
employees sometimes remains out-of-

reach since child care costs can translate
up to 50 percent of a Federal family’s
total family income.

Reduced child care tuition, as a result
of agency contributions permitted by
this law, can have significant impact on
employees’ ability to utilize safe and
reliable child care. Benefits to the
agencies include better recruitment and
retention of qualified personnel, lower
absenteeism, and improved morale.
Improved retention can result in
significant recruitment and training cost
savings to agencies. Over the past ten
years, anecdotal evidence from on-site
Federally sponsored child care centers
has shown that more and more
employees consider the availability of
affordable child care as a major reason
for choosing one job over another.

An added benefit for agencies that
sponsor on-site child care centers at
some of their locations is that they can
expect to see improved Federal
employee participation in their centers.
For small agencies that have been
unable to provide agency-sponsored on-
site child care centers, this law would
permit them to assist their employees
with a variety of other child care
choices.

Sec. 643 of Pub. L. 106-58 authorizes
the use of appropriated funds to assist
lower income Federal workers to access
child care services. This law, enacted by
Congress, became effective on
September 29, 1999, and remains in
effect for one year. The law enables
Federal agencies, for the first time, to
assist their civilian employees with
costs of child care. Until now, the only
financial remedy for Federal employees
was through limited fundraising
conducted by non-profit boards of
directors for Federal child care centers.
That type of assistance has been
inadequate for lower income Federal
employees. Financial assistance for
Federal employees in non-Federal child
care and for family child care has been
virtually non-existent.

Child care exists in a variety of forms.
Because child care is not universally
available through agency-sponsored
child care centers, Pub. L. 106-58
permits agencies to work with a broad
range of child care providers to ensure
that child care is more affordable to
lower income Federal employees.

In summary, the rule authorizes
Federal agencies to use appropriated
funds from their salaries and expense

accounts to assist their lower income
Federal employees with the costs of
child care in child care centers and
family child care homes. Agencies can
choose from a number of models for
determining employee eligibility and
the amount of the tuition assistance
subsidy. In light of the fact that agencies
have differing needs from one location
to another, the proposed rule allows for
maximum flexibility so that agencies
can take different approaches for
making those determinations.
Forthcoming guidance from OPM
instructs agencies on certain basic
tuition assistance program
requirements; provides specific steps for
implementing the regulation; and
includes direction for OPM’s reporting
requirements. OPM will be interested in
learning whether or not the range of
flexibilities and sample models were
helpful to agencies in determining their
definitions of lower income Federal
employees.

E.O. 12866, Regulatory Review

This proposed rule has been reviewed
by the Office of Management and
Budget in accordance with E.O. 12866.

Regulatory Flexibility Act

I certify that these regulations would
not have a significant economic impact
on a substantial number of small entities
because they would only apply to
Federal agencies and employees.

List of Subjects in 5 CFR Part 792

Alcohol abuse, Alcoholism, Drug
abuse, Government employees.

Office of Personnel Management.
Janice R. Lachance,
Director.

Accordingly, OPM is proposing to
amend part 792 of title 5 of the Code of
Federal Regulations as follows:

PART 792—FEDERAL EMPLOYEES’
HEALTH AND COUNSELING
PROGRAMS

1. The authority citation for part 792
is revised to read as follows:

Authority: Sec. 201 of Pub. L. 91-616, 84
Stat. 1849, as amended and transferred to sec.
520 of the Public Health Services Act by sec.
2(b)(13) of Pub. L. 98-24 (42 U.S.C. 290dd-
1) and sec. 413 of Pub. L. 92-255, 86 Stat.

84, as amended and transferred to sec. 525
of the Public Health Service Act by sec.
2(b)(16)(A) of Pub. L. 98-24 (42 U.S.C.
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290ee—1); sec. 643, Pub. L. 106-58, 113 stat.
477.

2. Subpart B is added to read as
follows:

Subpart B—Agency Use of Appropriated
Funds for Child Care Costs for Lower
Income Employees—What is the new child
care legislation and to whom does it apply?

Sec.

792.200 To whom do “we”, “you”, and
their variants refer?

792.201 What does the new law permit?

792.202 What is the purpose of the new
law?

792.203 Should we notify anyone of our
intention to make such a disbursement?

792.204 Are there sample memoranda and
other documents available to assist us
with this process?

792.205 Are there additional materials
necessary for the implementation of this
process and are there any special
reporting and oversight requirements
related to this law?

792.206 What are the benefits to an agency
of providing such assistance to its lower
income employees?

792.207 Which agency funds can be used
for the purpose of this law?

792.208 Is the use of appropriated funds for
this purpose mandatory?

792.209 How can agencies take advantage
of this new law and when does this law
become effective?

792.210 What is the definition of Executive
agency?

792.211 What is the definition of tuition
assistance program?

792.212 What is the definition of civilian
employee?

792.213 What is the definition of a
Federally sponsored child care center?

792.214 What is the definition of
contractor?

792.215 What is the definition of a child?

792.216 What children are eligible for this
subsidy??

792.217 Are children enrolled in summer
programs and part-time programs
eligible?

792.218 Are part-time Federal employees
eligible?

792.219 Does the law apply only to on-site
Federal child care centers that are
utilized by Federal families?

792.220 What is the process for helping
lower income employees with child care
tuition?

792.221 Are agencies required to negotiate
with their Federal labor organizations
about the provisions of this law?

792.222 Are there any conditions which the
child care provider must meet in order
to participate in this program?

792.223 Is there a statutory cap on the
amount or the percentage of child care
tuition that will be subsidized?

792.224 What is the definition of a lower
income Federal employee and how is the
amount of the tuition assistance subsidy
determined?

792.225 Who determines if a Federal
employee qualifies as a lower income
employee and how is the program
administered?

792.226 Do child care subsidies get paid to
the Federal employee using the child
care?

792.227 May we disburse funds to a child
care provider or to an organization that
administers our program prior to the
time the employee utilizing the reduced
tuition has enrolled his or her child in
the child care center or family child care
home?

792.228 How will this work where there is
a Federally sponsored child care center
in a multi-tenant building?

792.229 For how long will tuition
assistance be in effect for a Federal
employee?

792.230 Can these funds be used for
children of Federal employees who are
already enrolled in child care?

792.231 Can we place special restrictions or
requirements on the use of these funds,
how else can we use these funds, and
can we restrict the disbursement of such
funds to only one type of child care or
to one location?

792.232 May we use the funds to improve
the physical space of the family child
care homes or child care centers?

792.233 For how long is the law effective?

792.234 Who will oversee the disbursement
and use of these funds?

Subpart B—Agency Use of Appropriate
Funds for Child Care Costs for Lower
Income Employees—What Is the New
Child Care Legislation and to Whom
Does it Apply?

§792.200 To whom do “we”, ““you”, and
their variants refer?

9

Use of pronouns “we”, “you”, and
their variants throughout this part refers
to the agency. OPM is always referred to
as “OPM”.

§792.201 What does the new law permit?

Public Law 106-58 (the law) permits
agencies to use appropriated funds from
their salaries and expense accounts to
assist lower income Federal employees
with the costs of child care. Employees
can benefit from reduced tuition rates at
Federal child care centers, non-Federal
child care centers, and in family child
care homes.

§792.202 What is the purpose of the new
law?

The law is intended to make child
care more affordable for lower income
Federal employees through the use of
agency appropriated funds.

§792.203 Should we notify anyone of our
intention to make such a disbursement?

Yes, you must provide prior notice to
the House Subcommittee on Treasury,
Postal Service and General Government
and to the Senate Subcommittee on
Treasury and General Government and
to your appropriations subcommittees.
This is a Congressional notification

requirement. You must also notify OPM
of your intention.

§792.204 Are there sample memoranda
and other documents available to assist us
with his process?

Yes, when you notify OPM of your
intent to initiate a program, OPM will
provide you with guidance that contains
sample memoranda of understanding,
sample marketing tools, sample tuition
assistance applications, and models for
determining tuition assistance
eligibility. OPM will also provide
agencies with the mandatory reporting
form.

§792.205 Are there additional materials
necessary for the implementation of this
process and are there any special reporting
and oversight requirements related to this
law?

Yes, you are responsible for tracking
the utilization of your funds and
reporting the results to OPM. OPM will
provide you with a mandatory reporting
form. OPM is required to provide a
report to the appropriations committees
no later than September 1, 2000.
Therefore, you are required to report
your results to OPM no later than
August 1, 2000. OPM will provide you
with guidance on this subpart.

§792.206 What are the benefits to an
agency of providing such assistance to its
lower income employees?

There are several benefits for the
agencies beginning with improved
recruitment and retention. Cost savings
in recruitment and training costs can be
significant. In addition, absenteeism
rates related to child care problems can
be reduced. Providing such subsidies
can also increase morale, particularly
among families who cannot afford the
child care located at or near a child care
center that is sponsored by their agency.
The use of funds for lower income
families who are enrolled or wish to
enroll in Federal child care centers will
increase the Federal participation rates
where there is a regulatory requirement
that at least 50 percent of the children
enrolled have parents or guardians who
are Federal employees.

§792.207 Which agency funds can be
used for the purpose of this law?

You are permitted to use funds from
your salaries and expense account for
the purpose of this law

§792.208 Is the use of appropriated funds
for this purpose mandatory?

No, the decision to use appropriated
funds for the purpose of this law is left
to the discretion of the agency.
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§792.209 How can agencies take
advantage of this new law and when does
this law become effective?

The law became effective as of
September 29, 1999. Agencies are
permitted to spend funds beginning on
[effective date of final rule].

§792.210 What is the definition of
Executive agency?

The term Executive agency is defined
by section 105 of title 5, United States
Code, but does not include the General
Accounting Office.

§792.211 What is the definition of tuition
assistance program?

The term tuition assistance program,
for the purposes of this regulation,
means the program that results from the
expenditure of agency funds to assist
lower income Federal employees with
child care costs, including, but not
limited to, such activities as:
determining which employees receive a
subsidy, and the size of the subsidy
each employee receives; distributing
agency funds to participating providers;
and tracking and reporting to OPM
information such as total cost and
employee utilization of the program.

§792.212 What is the definition of civilian
employee?

The term civilian employee, for the
purposes of this regulation, means all
appointive positions in an executive
agency.

§792.213 What is the definition of a
Federally sponsored child care center?

A Federally sponsored child care
center is a child care center that is
located in a building or space that is
owned or leased by the Federal
government.

§792.214 What is the definition of
contractor?

Sec. 643 of Pub. L. 106-58 says that
child care services provided by contract
are covered by this provision. The term
contractor applies to an organization or
individual who provides child care
services for which Federal families are
eligible. The definition includes center-
based child care and family child
homes. The term provider is typically
used to denote contractor in the child
care industry. For the purposes of this
subpart, the term provider is used to
denote both center-based child care and
family child care homes.

§792.215 What is the definition of a child?
For the purposes of this subpart, a
child is considered to be:
(a) A recognized natural child who
lives with the Federal employee in a
regular parent-child relationship;

(b) An adopted child;

(c) A stepchild;

(d) A foster child;

(e) A recognized natural child for
whom a judicial determination of
support has been obtained; or

(f) A recognized natural child to
whose support the Federal employee
makes regular and substantial
contributions.

§792.216 What children are eligible for
this subsidy?

The law covers Federal employees’
children from birth through age 13.

§792.217 Are children enrolled in summer
programs and part-time programs eligible?

Yes, employees with school-age
children (13 years of age and younger)
who are enrolled in summer school
programs and part-time programs are
eligible.

§792.218 Are part-time Federal employees
eligible?

Yes, Federal employees who work
part-time are eligible.

§792.219 Does the law apply only to on-
site Federal child care centers that are
utilized by Federal families?

No. The bill is broad in scope and
includes non-Federal center-based child
care as well as care in family child care
homes, as long as they are licensed and/
or regulated by the State and/or local
regulating authorities.

§792.220 What is the process for helping
lower income employees with child care
tuition?

(a) OPM guidance includes further
explanation, but the process can be
summarized in 8 steps:

(1) After completing your collective
bargaining obligations, where
applicable, notify the Congressional
committees and OPM of your decision
to use a specific amount of appropriated
funds for this purpose;

(2) Determine how you will structure
the program and which tuition
assistance model you will use;

(3) Determine how you will
administer the program;

(4) Advertise the program;

(5) Conduct the application process;

(6) Make the tuition assistance
determinations and notify the
employees (parents are then charged a
reduced tuition rate by the provider);

(7) Provide the funds to the provider
or to an organization that will
administer the program for you; and

(8) Report the results to OPM on the
mandatory reporting form.

(b) [Reserved]

§792.221 Are agencies required to
negotiate with their Federal labor
organizations about the provisions of this
law?

You are reminded of your obligation
to negotiate or consult, as appropriate,
with the exclusive representatives of
your employees on the implementation
of these regulations under 5 U.S.C.
7117.

§792.222 Are there any conditions which
the child care provider must meet in order
to participate in this program?

Yes, the provider, whether center-
based or family child care, must be
licensed and/or regulated by the State
and/or local authorities where the child
care service is delivered.

§792.223 s there a statutory cap on the
amount or the percentage of child care
tuition that will be subsidized?

No, the law does not specify a cap.

§792.224 What is the definition of a lower
income Federal; employee and how is the
amount of tuition assistance subsidy
determined?

Each agency makes the determination
of the definition of lower income
Federal employee. Lower income
Federal employee can be defined by an
agency in a number of ways. The
process for determining both eligibility
and the amount of tuition assistance
subsidy for each family involves
consideration of total family income
along with other factors, depending on
the tuition assistance model you use. In
their guidance to the regulations, OPM
will provide examples of models with
detailed explanations.

(a) If the model or models you select
includes a total family income
threshold, you can use criteria such as
those from:

(1) The Child Care Development
Block Grant as defined (42 U.S.C.
§9858);

(2) A formula based on a percentage
of the State poverty level (as many
States do for certain programs); or

(3) A set amount of total family
income the agency chooses depending
on the agency demographics and need
to assist lower income Federal
employees.

(b) Some models do not require a
threshold amount, since eligibility is
determined as a function of the
relationship between total family
income, actual child care tuition costs,
and an amount or percentage the agency
is willing to pay.

(c) In order to determine the amount
of tuition assistance subsidy by which
tuition will be reduced for a Federal
employee, a number of approaches can
be taken. The size of the subsidy is
dependent on different income levels. It
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can be based on a tuition sliding scale
such as that used in the military formula
(10 U.S.C. 1791-1798); a formula based
on a specific percentage of total family
income the family is expected to pay
with the agency paying the remaining
amount; or a formula based on a specific
percentage of child care tuition the
family is expected to pay with the
agency paying the remaining amount.
Each of these approaches is based on
different philosophical assumptions and
it will be up to the agency to determine
which model or models best fits its
needs. The models are described in
detail in OPM’s guidance.

(d) Besides total family income, you
may consider extraordinary financial
situations to determine eligibility and
the subsidy amount.

§792.225 Who determines if a Federal
employee qualifies as a lower income
employee and how is the program
administered?

The agency or another appropriately
identified organization determines
eligibility using certain income and/or
tuition criteria chosen by the agency. If
the agency itself does not administer the
program, it must select another
organization to do so, using procedures
that are in accordance with the Federal
Acquisition Regulations. Regardless of
what organization administers the
program, the model for determining
both the tuition assistance eligibility
and the amount of the subsidy is always
determined by the Federal agency.

§792.226 Do child care subsidies get paid
to the Federal employee using the child
care?

No. The child care subsidy is paid to
the child care provider. If you choose to
have an organization administer your
program (see § 792.225), the subsidy is
paid to the organization and they, in
turn, pay the provider. In any case, the
provider will invoice the organization
that administers the program.

§792.227 May we disburse funds to a child
care provider or to an organization that
administers our program prior to the time
the employee utilizing the reduced tuition
has enrolled his or her child in the child
care center or family child care home?

Yes, you may wish to disburse one
lump sum to the organization
administering the tuition assistance
program and they will be responsible for
tracking the utilization and providing
you with regular reports.

§792.228 How will the disbursement
covered by §792.227 work where there is a
Federally sponsored child care center in a
multi-tenant building?

In a multi-tenant building, funds from
the agencies would be pooled together

for the benefit of the employees
qualified for tuition assistance and
whose children are enrolled at the
Federally sponsored child care center.
The designated organization
administering the program (§ 792.225)
would then make the individual tuition
assistance determinations for the
eligible Federal employees based on the
tuition assistance model chosen by the
agencies. Agencies in the multi-tenant
space must agree on the selection of one
tuition assistance model for that
particular child care center. If an agency
chooses to administer its own program,
it would not be required to pool its
funds with the other agencies or use the
model they have chosen for pooled
funds. In either case, because the law
requires that your funds be used for
your civilian employees, the tracking
system must include information about
the number and income level of your
employees who were able to make use
of child care services as a result of this
law.

§792.229 For how long will the tuition
assistance be in effect for a Federal
employee?

The tuition assistance, in the form of
a reduced tuition rate, will be in effect
from the time the decision for a
particular Federal employee is made
and the child is enrolled in the program,
until the child is no longer enrolled, but
not later than September 30, 2000.

§792.230 Can these funds be used for
children of Federal employees who are
already enrolled in child care?

Yes, the funds can be used for
children currently enrolled in child care
as long as their families meet the tuition
assistance eligibility requirements
established by your agency.

§792.231 Can we place special
restrictions or requirements on the use of
these funds, how else can we use these
funds, and can we restrict the disbursement
of such funds to only one type of child care
or to one location?

(a) Yes, depending on your staffing
needs and your employees’ situations,
including the local availability of child
care, you may choose to place
restrictions on the use of your funds in
one of the following ways:

(1) Fund Federal employees using
family child care homes;

(2) Fund Federal employees using
your on-site child care center;

(3) Fund Federal families using
community, non-Federal child care
centers; or

(4) Restrict the use of such funds to
one or more locations.

(b) It is up to you to determine
whether there will be any restrictions on

the use of your appropriated funds for
child care tuition costs.

§792.232 May we use the funds to
improve the physical space of the family
child care homes or child care centers?

No, the legislation specifically
addresses making the child care more
affordable for lower income Federal
employees.

§792.233 For how long is the law
effective?

The law is effective for one year,
ending September 30, 2000.

8§792.234 Who will oversee the
disbursement and use of funds?

You will be responsible for tracking
the utilization of these funds. OPM’s
guidance contains details about the
oversight of this program and the
mandatory reporting requirements.

[FR Doc. 99-33150 Filed 12—-20-99; 4:37 pm]
BILLING CODE 6325-01-M

MERIT SYSTEMS PROTECTION
BOARD

5 CFR Part 1201

Practices and Procedures
AGENCY: Merit Systems Protection
Board.

ACTION: Proposed rule; request for
comments.

SUMMARY: The Merit Systems Protection
Board (MSPB or the Board) proposes to
amend its rules of practice and
procedure with respect to attorney fee
proceedings to provide reimbursement
to a prevailing appellant’s attorney at
his customary billing rate if that rate is
consistent with the prevailing
community rate where the attorney
ordinarily practices. The intent of the
proposed amendment is to provide a
more equitable scheme for
reimbursement of a prevailing
appellant’s attorney fees.

DATES: Submit comments by February 7,
2000.

ADDRESSES: Send comments to Robert E.
Taylor, Clerk of the Board, Merit
Systems Protection Board, 1120
Vermont Avenue, N.W., Washington,
D.C. 20419. Comments may be sent via
e-mail to mspb@mspb.gov.

FOR FURTHER INFORMATION CONTACT:
Robert E. Taylor, Clerk of the Board,
(202) 653-7200.

SUPPLEMENTARY INFORMATION: The Merit
Systems Protection Board requests
comments on a proposal to amend its
rule at 5 CFR 1201.203, which governs
attorney fee proceedings, to provide that
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reimbursement of a prevailing
appellant’s attorney fees will be at the
attorney’s customary billing rate if that
rate is consistent with the prevailing
community rate for similar services
where the attorney ordinarily practices.
The Board also invites suggestions as to
alternatives that might carry out the
Board’s intent of establishing a more
equitable scheme for reimbursement of
a prevailing appellant’s attorney fees.

The current regulation at 5 CFR
1201.203(a)(3) requires submission of
evidence of “the prevailing community
rate for similar services that will
establish a market value for the
attorney’s services.” The regulation does
not define the “‘community” to be used
in determining the prevailing
community rate. Under Board
precedent, the prevailing community
rate is based on the geographic location
where the hearing was held. Manley v.
Department of the Air Force, 67
M.S.P.R. 467, 472-473 (1995).

Applying the general rule that the
hearing location determines the
reimbursement rate for the attorney can
result in inequitable reimbursement. An
attorney may be reimbursed at a lower
rate than that which prevails at the
location of his practice if the prevailing
rate for similar services in the
community where the hearing is (or
would have been) held is lower than
that at the location of his practice. It is
also possible that an attorney could be
reimbursed at a higher rate than that
which prevails at the location of his
practice if the prevailing rate for similar
services at the hearing location is higher
than that at the location of his practice.
But see Brown v. Department of Health
and Human Services, 50 M.S.P.R. 523
(1991).

The Board’s current rule is akin to the
Federal courts’ ““forum rule.” In Federal
court litigation, the place where the
district court sits and where the appeal
is filed is one location, and, in that
context, that forum makes sense as the
relevant community for determining
rates. That model, however, no longer
fits MSPB cases. In addition to an in-
person hearing before an administrative
judge, MSPB proceedings currently may
be conducted by telephone, mail,
facsimile, or video conference. In some
cases, no hearing is held. In such
situations, the parties, their
representatives, and the administrative
judge may all be in different geographic
locations, and the attorney’s work may
well be done primarily in a location
other than that in which an in-person
hearing would have been held.

To reflect the realities of practice
before the Board and provide a more
equitable scheme for reimbursement of

a prevailing appellant’s attorney fees,
the Board is considering changing its
regulation at 5 CFR 1201.203(a)(3) to
reimburse a prevailing appellant’s
attorney at his customary billing rate,
with evidence that the rate is consistent
with the prevailing rate for similar
services in the community in which the
attorney ordinarily practices. The
proposed rule is similar to the model
rule recommended by the
Administrative Conference of the
United States in implementing the
Equal Access to Justice Act (EAJA), 46
FR 32900, 32904—32906 (October 2,
1981) (“prevailing market rate” for
determining allowable attorney fees).

The Board is publishing this rule as
a proposed rule pursuant to 5 U.S.C.
1204(h). The Board has made a
determination under the Regulatory
Flexibility Act, Pub. L. 96—354, 95 Stat.
1164, 5 U.S.C. 601-612, that this
proposed regulatory action would not
have a significant impact on a
substantial number of small entities.

List of Subjects in 5 CFR Part 1201.

Administrative practice and
procedure, Civil rights, Government
employees. Accordingly, the Board
proposes to amend 5 CFR part 1201 as
follows:

PART 1201—PRACTICES AND
PROCEDURES

1. The authority citation for part 1201
would continue to read as follows:

Authority: 5 U.S.C. 1204 and 7701, and 38
U.S.C. 4331, unless otherwise noted.

2. Amend § 1201.203 by revising
paragraph (a)(3) to read as follows:

§1201.203 Proceedings for attorney fees.

(a] * * %

(3) A statement of the attorney’s
customary billing rate for similar work,
with evidence that that rate is consistent
with the prevailing community rate for
similar services in the community in
which the attorney ordinarily practices;
and
* * * * *

Dated: December 20, 1999.

Robert E. Taylor,

Clerk of the Board.

[FR Doc. 99-33357 Filed 12—-22-99; 8:45 am]
BILLING CODE 7400-01-U

FARM CREDIT ADMINISTRATION

12 CFR Parts 611 and 615
RIN 3052-AB91

Organization; Funding and Fiscal
Affairs, Loan Policies and Operations,
and Funding Operations; Stock
Issuances

AGENCY: Farm Credit Administration.
ACTION: Proposed rule.

SUMMARY: The Farm Credit
Administration is proposing to amend
regulations to allow Farm Credit System
(System) service corporations to sell
stock to non-System entities; and
System institutions to adopt bylaws
allowing the issuance of unlimited
amounts of certain classes of equities.
The purpose of our proposal is to
provide System institutions additional
opportunities to fulfill their borrowers’
needs through service corporations and
more efficient issuance of equities
related to earnings distributions and
transfers of capital. We are also taking
this opportunity to make a technical
change to one of our regulations
pertaining to disclosure requirements.

DATES: Please send your comments to us
by January 24, 2000.

ADDRESSES: You may send comments by
electronic mail to “reg-com@fca.gov”
through the Pending Regulations section
of our website at “www.fca.gov.” You
may also mail or deliver written
comments to Patricia W. DiMuzio,
Director, Regulation and Policy
Division, Office of Policy and Analysis,
Farm Credit Administration, 1501 Farm
Credit Drive, McLean, Virginia 22102—
5090 or fax them to (703) 734-5784. You
may review copies of all comments we
receive in the Office of Policy and
Analysis, Farm Credit Administration.

FOR FURTHER INFORMATION CONTACT: Dale
Aultman, Policy Analyst, Office of
Policy and Analysis, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4498, TDD (703) 883—
4444, or Joy Strickland, Senior Counsel,
or Howard Rubin, Attorney, Office of
General Counsel, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4020, TDD (703) 883—
4444,

SUPPLEMENTARY INFORMATION:
I. Objectives

The objectives of our proposed rule
are to:

* Increase the flexibility and
usefulness of service corporations;

* Provide adequate disclosures to
investors in service corporations
organized to exercise the authorities
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granted by title VIII of the Farm Credit
Act of 1971, as amended (Act); and

» Provide flexibility for the efficient
distribution of a System institution’s
earnings and timely transfers of capital
to a System association.

II. Background

A. Incorporation of Service Corporations

On August 18, 1998, we published a
notice in the Federal Register that
invited System institutions to identify
existing regulations and policies that
impose unnecessary burdens on the
FCS. (See 63 FR 44176, Aug. 18, 1998.)1
We received comments from an
agricultural credit bank (ACB) and a
Farm Credit Bank (FCB) on §611.1135,
which allows only System banks and
associations to own stock in service
corporations. CoBank, ACB, commented
that we should allow more flexibility in
creating and operating service
corporations to allow non-System
institutions to own part of the service
corporation. CoBank, ACB, asserted that
this flexibility would foster joint
endeavors and alliances and create more
products and services for System
borrowers. The FCB of Texas
commented that the Act does not limit
service corporation stock ownership to
only banks or associations. The FCB
further commented that limiting stock
ownership may lessen the usefulness of
these corporations to System
institutions.

B. Capitalization Bylaws

Section 615.5220(a)(3) of our
regulations requires that System
institutions’ bylaws specify the number
of shares that will be issued for each
class of equities.2 As System institutions
merge, change their charters, or modify
their bylaws, we note they experience
difficulty in quantifying in their bylaws
the amounts of certain equities that may
be issued. Those equities include non-
voting equities that may be issued in the
event the institution requires financial
assistance and equities issued to
distribute earnings. Several institutions
have indicated that the requirements of
§615.5220(a)(3) often result in burden
on System institutions’ boards because
they must estimate the number of these
equities necessary in the future. They
point out that since these types of
equities do not dilute a System
institution’s shareholder equity, the

10n November 18, 1998, we extended the
comment period to January 19, 1999. See 63 FR
64013 (Nov. 18, 1998).

2There are two current exceptions to this
requirement: (1) Stock that is required to be
purchased when obtaining a loan; and (2) non-
voting stock that is converted from voting stock
after the repayment of a loan.

bylaws should not be required to specify
the number authorized.

C. Technical Change

Currently §615.5250(c)(2) regarding
disclosure statements for issuance of
stock contains a typographical reference
error. The correct reference is to
paragraph § 615.5250(c)(1) rather than
§615.5250(d)(1).

III. Analysis of Proposed Changes by
Section

A. Section 611.1135

We are proposing to amend
§611.1135 to allow service corporations
formed by System banks or associations
to issue equity to persons or entities
who are not System institutions. We
propose that non-voting stock may be
issued in unlimited amounts as long as
the issuance is consistent with the
service corporation’s bylaws. We are
proposing a limit, however, on the
amount of voting stock that can be
issued to non-System persons.

We believe that as federally chartered
instrumentalities, System institutions
should control their service
corporations because they are also
federally chartered instrumentalities.
Therefore, we are proposing that System
institutions hold at least 80 percent of
the voting stock of their service
corporations at all times. We considered
various other percentages in deciding
what voting stock control percentage to
propose. However, we arrived at this
proposed percentage for the following
reasons:

* An 80 percent voting stock
requirement, rather than a simple
majority, provides more assurance of
System control even when not all
System stockholders vote in the same
manner.

« It is consistent with voting stock
control requirements in §611.1137,
which pertain to service corporations
that act as agricultural mortgage
marketing facilities.

* Control of a service corporation or
subsidiary is also consistent with other
banking laws governing non-System
service corporations and operating
subsidiaries.3

3Under the Bank Services Company Act, all of
the stock of a bank service company must be owned
by one or more insured banks. 12 U.S.C. 1861(b).
Federal savings associations may also invest in
service corporations only if 100 percent of the
corporation’s stock is held by other savings
associations having offices in the same state. 12
U.S.C. 1464(b)(4)(B). A national bank may establish
or acquire an operating subsidiary as long as the
parent bank owns more than 50 percent of the
voting stock or the parent bank controls the
subsidiary and no other party owns more than 50
percent of the voting stock. 12 CFR 5.34. A Federal
savings association can have an operating

We seek your comments on the voting
stock control requirement and the
appropriate amount of System control
that also provides adequate flexibility
and usefulness of service corporations.

Congress originally provided
authority for formation of corporate
subsidiaries in 1980. Congress wanted
System institutions to be able to develop
the most efficient and effective means
for delivery of services to borrowers and
other System entities.* We have noted
that in recent years there has been an
increase in System institutions forming
alliances to offer a variety of services to
their borrowers. This proposed rule will
allow System institutions, for example,
to purchase an existing service entity
and charter it as a service corporation
under the Act as a means of offering a
new service. This rule would permit the
existing service provider to retain an
ownership interest.

We are further proposing that service
corporations must provide adequate
disclosure when issuing stock to
persons other than System institutions.
The proposed regulations would apply
the requirements of § 615.5250(c) and
(d) to such stock issuances.

B. Section 611.1137

We are proposing to amend
§611.1137, which allows service
corporations to be organized to act as
agricultural mortgage marketing
facilities by selling loans in the
secondary market. We are proposing
that these service corporations that issue
stock to non-System persons provide
adequate disclosures pursuant to the
disclosure requirements in § 615.5250(c)
and (d).

Section 611.1137 requires that System
institutions hold at least 80 percent of
the voting stock of their title VIII service
corporations at all times. We seek your
comments on the voting stock control
requirement and the appropriate System
control amount that also provides
adequate flexibility and usefulness of
title VIII service corporations.

While amending §§611.1135 and
611.1137, we are taking the opportunity
to write them in plain language using a
question and answer format.
Additionally, we are writing §611.1136
in plain language. That section pertains
to our regulation and examination of

subsidiary as long as the association owns more
than 50 percent of the voting shares and no other
person exercises effective operating control. 12 CFR
559.2. In addition, pursuant to 12 U.S.C. 1841,
which defines terms in connection with bank
holding companies, a company has control over a
bank or other entity if the company has power to
vote 25 percent or more of any class of voting stock.

4 See H.R. Rep. No. 1287, 96th Cong., 2nd Sess.,
23 (1980).
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incorporated service corporations and
unincorporated service organizations.

C. Section 615.5220

We are proposing to amend
§615.5220(a)(3) to allow System
institutions to adopt bylaws that
provide for issuance of certain equities
in unlimited amounts. Current law
requires that bylaws, approved by
voting shareholders, set forth the
number of each class of equities that can
be issued, with two exceptions. Those
equities that can be issued in unlimited
amounts are:

» Equities required to be purchased as
a condition of obtaining a loan; and

» Non-voting stock that results when
voting stock is converted after the
repayment of a loan.

We are proposing to also allow bylaws
to provide for the issuance of unlimited
amounts of:

» Non-voting stock that an association
issues to its funding bank in exchange
for the bank transferring capital
pursuant to §615.5171; and

» Equities that institutions provide to
borrowers for the sole purpose of
distributing that institution’s earnings.

We are proposing this change to
assure timely transfers of capital to an
association as well as the flexibility for
the efficient distribution of an
institution’s earnings. This proposal
will not dilute a shareholder’s voting
rights in an institution or affect a
shareholder’s preference in the event of
an institution liquidation. Any issuance
of preferred stock would still require
that all shareholders affected by the
preference vote on the issuance as
described in § 615.5230(b)(1). We note
that this proposal does not prevent
System institutions’ boards and
shareholders from stipulating in their
institutions’ bylaws the amount of
capital that may be transferred and
earnings distribution equities
authorized to be issued.

List of Subjects in 12 CFR Parts 611 and
615

Accounting, Agriculture, Banks,
banking, Government securities,
Investments, Rural areas.

For the reasons stated in the
preamble, we propose to amend parts
611 and 615 of chapter VI, title 12 of the
Code of Federal Regulations as follows:

PART 611—ORGANIZATION

1. The authority citation for part 611
continues to read as follows:

Authority: Secs. 1.3, 1.13, 2.0, 2.10, 3.0,
3.21,4.12, 4.15, 4.20, 4.21, 5.9, 5.10, 5.17,
7.0-7.13, 8.5(e) of the Farm Credit Act (12
U.S.C. 2011, 2021, 2071, 2091, 2121, 2142,

2183, 2203, 2208, 2209, 2243, 2244, 2252,
2279a-2279f-1, 2279aa—5(e)); secs. 411 and
412 of Pub. L. 100-233, 101 Stat. 1568, 1638;
secs. 409 and 414 of Pub. L. 100-399, 102
Stat. 989, 1003, and 1004.

2. Revise subpart I to read as follows:

Subpart I—Service Organizations

Sec.

611.1135 Incorporation of service
corporations.

611.1136 Regulation and examination of
service organizations.

611.1137 Title VIII service corporations.

Subpart —Service Organizations

§611.1135 |Incorporation of service
corporations.

(a) What is the process for chartering
a service corporation? A Farm Credit
bank or association (you or your) may
organize a corporation with other Farm
Credit banks or associations to perform,
for you or on your behalf, any function
or service that you are authorized to
perform under the Act and Farm Credit
Administration (we, us, or our)
regulations, with two exceptions. Those
exceptions are that your corporation
may not extend credit or sell insurance
services. To organize a service
corporation, you must submit an
application to us following the
applicable requirements of paragraph (c)
of this section. If what you propose in
your application meets the requirements
of the Act, our regulations, and any
other conditions we may impose, we
may issue a charter for your service
corporation making it a federally
chartered instrumentality of the United
States. Your service corporation will be
subject to examination, supervision, and
regulation by us.

(b) Who may own equities in your
service corporation? All Farm Credit
banks and associations are eligible to
become stockholders in your service
corporation. Your service corporation
may also issue non-voting and voting
stock to persons that are not Farm Credit
institutions, provided that at least 80
percent of the voting stock is at all times
held by Farm Credit institutions. For the
purposes of this subpart, we define
persons as individuals or legal entities
organized under the laws of the United
States or any State or territory thereof.

(c) What must be included in your
application to form a service
corporation? Your application for a
corporate charter must include:

(1) The certified resolution of the
board of each organizing bank or
association authorizing the
incorporation;

(2) A request signed by the
president(s) of the organizing bank(s) or
association(s) to us to issue a charter,

supported by a detailed statement
demonstrating the need and the
justification for the proposed entity; and

(3) The proposed articles of
incorporation addressing, at a
minimum, the following:

(i) The name of your corporation;

(ii) The city and State where the
principal offices of your corporation are
to be located;

(iii) The general purposes for the
formation of your corporation;

(iv) The general powers of your
corporation;

(v) The procedures for a Farm Credit
bank or association or persons that are
not Farm Credit institutions to become
a stockholder;

(vi) The procedures to adopt and
amend your corporation’s bylaws;

(vii) The title, par value, voting and
other rights, and authorized amount of
each class of stock that your corporation
will issue and the procedures to retire
each class;

(viii) The notice and quorum
requirement for a meeting of
shareholders, and the vote required for
shareholder action on various matters;

(ix) The procedures and shareholder
voting requirements for the merger,
voluntary liquidation, or dissolution of
your corporation or the distribution of
corporate assets;

(x) The standards and procedures for
the application and distribution of your
corporation’s earnings; and

(xi) The length of time your
corporation will exist.

(4) The proposed bylaws, which must
include the provisions required by
§615.5220(b) of this chapter;

(5) A statement of the proposed
amounts and sources of capitalization
and operating funds;

(6) Any agreements between the
organizing banks and associations
relating to the organization or the
operation of the corporation; and

(7) Any other supporting
documentation that we may request.

(d) What will we do with your
application? If we approve your
completed application, we will issue a
charter for your service corporation as a
corporate body and a federally chartered
instrumentality. We may condition the
issuance of a charter, including
imposing minimum capital
requirements, as we deem appropriate.
For good cause, we may deny your
application.

(e) Once your service corporation is
formed, how are its articles of
incorporation amended? Your service
corporation’s articles of incorporation
may be amended in either of two ways:

(1) The board of directors of the
corporation may request that we amend
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the articles of incorporation by sending
us a certified resolution of the board of
directors of the service corporation and
stating:

(i) The section(s) to be amended;

(ii) The reason(s) for the amendment;

(iii) The language of the articles of
incorporation provision, as amended;
and

(iv) That the requisite shareholder
approval has been obtained. The request
will be subject to our approval as stated
in paragraphs (a) and (c) of this section.

(2) We may at any time make any
changes in the articles of incorporation
of your service corporation that are
necessary and appropriate for the
accomplishment of the purposes of the
Act.

(f) When your service corporation
issues equities, what are the disclosure
requirements? Your service corporation
must provide the disclosures described
in §615.5250(c) and (d) of this chapter.

§611.1136 Regulation and examination of
service organizations.

(a) What regulations apply to a service
organization? Because a service
organization is formed by banks and
associations, it is subject to applicable
Farm Credit Administration (we, our)
regulations.

(b) Who examines a service
organization? We examine service
organizations.

(c) What types of service
organizations are subject to our
regulations and examination?
Incorporated service corporations and
unincorporated service organizations
formed by banks and associations are
subject to our regulations and
examination.

§611.1137 Title VIl service corporations.

(a) What is a title VIII service
corporation? A title VIII service
corporation is a service corporation
organized for the purpose of exercising
the authorities granted under title VIII of
the Act to act as an agricultural
mortgage marketing facility.

(b) How do I form a title VIII service
corporation? A title VIII service
corporation is formed and regulated in
the same manner as a service
corporation formed under § 611.1135,
with one exception. The Federal
Agricultural Mortgage Corporation or its
affiliates may not form or own stock in
a title VIII service corporation.

PART 615—FUNDING AND FISCAL
AFFAIRS, LOAN POLICIES AND
OPERATIONS, AND FUNDING
OPERATIONS

4. The authority citation for part 615
continues to read as follows:

Authority: Secs. 1.5, 1.7, 1.10, 1.11, 1.12,
2.2,2.3,2.4,25,2.12, 3.1, 3.7, 3.11, 3.25, 4.3,
4.3A, 4.9, 4.14B, 4.25, 5.9, 5.17, 6.20, 6.26,
8.0, 8.3, 8.4, 8.6, 8.7, 8.8, 8.10, 8.12 of the
Farm Credit Act (12 U.S.C. 2013, 2015, 2018,
2019, 2020, 2073, 2074, 2075, 2076, 2093,
2122, 2128, 2132, 2146, 2154, 2154a, 2160,
2202b, 2211, 2243, 2252, 2278b, 2278b-6,
2279aa, 2279aa—3, 2279aa—4, 2279aa—6,
2279aa—7, 2279aa—8, 2279aa—10, 2279aa—12);
sec. 301(a) of Pub. L. 100-233, 101 Stat. 1568,
1608.

Subpart I—Issuances of Equities

5. Amend §615.5220 by revising
paragraph (a)(3) to read as follows:

§615.5220 Capitalization bylaws.

* * * * *

(El] * *x *

(3) The number of shares and par
value of equities authorized to be issued
for each class of equities. However, the
bylaws need not state a limit for these
equities:

(i) Equities that are required to be
purchased as a condition of obtaining a
loan.

(ii) Non-voting stock resulting from
the conversion of voting stock due to
repayment of a loan.

(iii) Non-voting equities that are
issued to an association’s funding bank
in conjunction with any agreement for
a transfer of capital between the
association and the bank.

(iv) Equities issued solely for the
purpose of distributing an institution’s

earnings.
* * * * *
§615.5250 [Amended]

6. Amend § 615.5250(c)(2) by
removing the reference to ““(d)(1)” and
adding in its place, the reference
“(c)(1)”.

Dated: December 16, 1999.

Vivian L. Portis,

Secretary, Farm Credit Administration Board.
[FR Doc. 99-33104 Filed 12-22-99; 8:45 am]
BILLING CODE 6705-01-P

POSTAL SERVICE
39 CFR Part 111

Loading Requirements for PVDS
Mailings

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: The Postal Service is seeking
comments on a proposed revision to the
Domestic Mail Manual to require that if
Periodicals mail is on the same vehicle
as Standard Mail prepared for Plant
Verified Drop Shipment (PVDS), then

the Periodicals mail must be loaded
toward the tail of the vehicle so that, for
each destination entry, Periodicals mail
can be offloaded first.

DATES: Comments must be received on
or before January 24, 2000.

ADDRESSES: Written comments should
be mailed or delivered to the Manager,
Mail Preparation and Standards, U.S.
Postal Service, 475 L’Enfant Plaza SW,
Room 6800, Washington DC 20260—
2405. Copies of all written comments
will be available for inspection and
photocopying at USPS Headquarters
Library, 475 L’Enfant Plaza SW, 11th
Floor N, Washington DC 20260-1540
between 9 a.m. and 4 p.m., Monday
through Friday. Photocopies cost $0.15
per page.

FOR FURTHER INFORMATION CONTACT:
Lynn Martin, (202) 268—6351 or Anne
Emmerth, (202) 268-2363.

SUPPLEMENTARY INFORMATION: The Postal
Service has been working closely with
the National Mailers Technical
Advisory Committee (MTAC)
Periodicals Service Improvement Team
to resolve service issues related to the
processing and delivery of Periodicals
mail. One item discussed in these
meetings was the proper positioning of
Periodicals mail in vehicles when it is
part of a mixed load (i.e., loaded in the
same vehicle as Standard Mail) for
destination entry. For service reasons,
the Postal Service generally handles
Periodicals mail before Standard Mail.
Some members of the National
Periodicals Service Improvement Team
were in favor of adding a requirement
mandating that, for vehicles containing
both Standard Mail and Periodicals mail
prepared for destination entry, the
Periodicals mail be loaded toward the
tail of the vehicle to allow the
Periodicals mail to be offloaded first.
This could improve service and also
allow the Postal Service to more readily
track the arrival and unloading of the
Periodicals mail. This issue was also
recently discussed at a Periodicals
Advisory Group (PAG) meeting, which
consisted of both publishers and
printers. The PAG also voiced a majority
opinion in support of a policy that
would require such loading of vehicles
containing both Periodicals and
Standard Mail.

In view of the support expressed by
a number of Periodicals publishers and
printers, the Postal Service is hereby
soliciting comments on a proposed
Domestic Mail Manual revision for
PVDS mail to require that if Periodicals
mail is on the same vehicle as Standard
Mail, then the Periodicals mail must be
loaded toward the tail of the vehicle so
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that, for each destination entry,
Periodicals mail can be offloaded first.
Although exempt from the notice and
comment requirements of the
Administrative Procedure Act (5 U.S.C.
553(b), (c)) regarding proposed
rulemaking by 39 U.S.C. 410(a), the
Postal Service invites comments on the
following revisions of the Domestic Mail
Manual (DMM), incorporated by
reference in the Code of Federal
Regulations. See 39 CFR part 111.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

PART 111—[AMENDED]

1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 3001-3011, 3201-3219,
3403-3406, 3621, 3626, 5001.

2. Amend the following sections of
the Domestic Mail Manual (DMM) as set
forth below:

Domestic Mail Manual (DMM)
E Eligibility
* * * * *

E600 Standard Mail

* * * * *

E651 Regular, Nonprofit, and
Enhanced Carrier Route Standard Mail

* * * * *

2.0 VERIFICATION

* * * * *

2.2 Mail Separation and Presentation

[Revise item 2.2c to read as follows:]

c. For destination entry of PVDS mail,
if Periodicals mail is on the same
vehicle as Standard Mail (A), then the
Periodicals mail must be loaded toward
the tail of the vehicle so that, for each
destination entry, Periodicals mail can
be offloaded first.

* * * * *

E652 Parcel Post

4.0 DEPOSIT

4.2 Mail Separation and Presentation

[Revise item 4.2e to read as follows:]

e. For destination entry of PVDS mail,
if Periodicals mail is on the same
vehicle as Parcel Post, then the
Periodicals mail must be loaded toward
the tail of the vehicle so that, for each
destination entry, Periodicals mail can
be offloaded first.

* * * * *

P750 Plant-Verified Drop Shipment
(PVDS)

* * * * *

2.0 PROGRAM PARTICIPATION

* * * * *

[Amend 2.12 to add the following as
the next to last sentence:]

2.12 Mailer Transport of PVDS

* * * If Periodicals mail is on the
same vehicle as Standard Mail, then the
Periodicals mail must be loaded toward
the tail of the vehicle so that, for each
destination entry, Periodicals mail can
be offloaded first. * * *

[Amend 2.13 to add the following as
the last sentence:]

2.13 Separation of PVDS Mailings

* * * If Periodicals mail is on the
same vehicle as Standard Mail, then the
Periodicals mail must be loaded toward
the tail of the vehicle so that, for each
destination entry, Periodicals mail can
be offloaded first.

An appropriate amendment to 39 CFR
111.3 will be published to reflect these
changes if the proposal is adopted.
Stanley F. Mires,

Chief Counsel, Legislative.
[FR Doc. 99-33339 Filed 12—22-99; 8:45 am)]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 70

[MO 083-1083b; FRL—6511—1]
Approval and Promulgation of

Implementation Plans; State of
Missouri

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the state of
Missouri for the purpose of approving
certain portions of the SIP revisions
submitted by the state of Missouri and
as revisions to the part 70 (operating
permits) program. These revisions
established emission and service fees for
1997 and 1998 and clarify language
regarding reporting requirements,
emission calculations, and verification.
In the final rules section of the Federal
Register, EPA is approving the state’s
SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
revision amendment and anticipates no
relevant adverse comments. A detailed

rationale for the approval is set forth in
the direct final rule. If no relevant
adverse comments are received in
response to this action, no further
activity is contemplated. If EPA receives
relevant adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed action. EPA will
not institute a second comment period
on this document. Any parties
interested in commenting on this
document should do so at this time.
DATES: Comments on this proposed
action must be received in writing by
January 24, 2000.

ADDRESSES: Comments may be mailed to
Kim Johnson, Environmental Protection
Agency, Air Planning and Development
Branch, 901 North 5th Street, Kansas
City, Kansas 66101.

FOR FURTHER INFORMATION CONTACT: Kim
Johnson at (913) 551-7975.
SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule which is located in the rules
section of the Federal Register.

Dated: November 29, 1999.
Dennis Grams,
Regional Administrator, Region VII.
[FR Doc. 99-32759 Filed 12—22-99; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 503

[FRL—6513-3]

RIN 2040-AC25

Standards for the Use or Disposal of
Sewage Sludge

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to amend
management standards for sewage
sludge by adding a numeric
concentration limit for dioxin and
dioxin-like compounds (“dioxins”) in
sewage sludge that is applied to the
land, and monitoring, record keeping
and reporting requirements for dioxins
in sewage sludge that is land applied.
Today’s action also presents the results
of risk assessments for dioxins in
sewage sludge that is applied to the
land, placed in surface disposal units, or
incinerated. Based on these risk
assessments, the Agency is not
proposing additional numeric standards
or management practice requirements
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for dioxins in sewage sludge that is
placed in surface disposal units or
incinerated.

EPA is proposing a standard for
dioxins in sewage sludge that is applied
to the land in order to protect public
health and the environment from
unreasonable risks of exposure to
dioxins. The Agency’s risk assessment
for land application of sewage sludge
estimates that sewage sludge with
concentrations of dioxins above the
proposed limit may present an
unreasonable cancer risk to specific
highly exposed individuals. The
purpose of this standard would be to
prohibit land application of sewage
sludge containing concentrations of
dioxins above the limit, and thereby
protect the health of highly exposed
individuals as well as the health of the
general population.

We are also proposing to exclude from
the proposed numeric limit and
monitoring requirements treatment
works with a flow rate equal to or less
than one million gallons per day and
certain sludge-only entities that receive
sewage sludge for further processing
prior to land application. This exclusion
is based on the relatively small amount
of sewage sludge that is prepared by
these facilities and entities and,
therefore, the low probability that land
application of these materials could
significantly increase risk from dioxins
to human health or the environment.

Finally, we are proposing technical
amendments to the frequency of
monitoring requirements. These
amendments are intended to clarify but,
with one exception, not alter the
monitoring schedule in the existing
sludge rule. The one exception would
require preparers of material derived
from sewage sludge to determine the
appropriate monitoring schedule based
on quantity of material derived rather
than quantity of sewage sludge received
for processing.

DATES: Comments must be received or
postmarked on or before midnight
February 22, 2000.

ADDRESSES: Written comments and
enclosures should be mailed or hand-
delivered to: Part 503 Sewage Sludge
Use or Disposal Rule; Docket Number
W-99-18, Comment Clerk, Water
Docket MC—4101, Environmental
Protection Agency, 401 M Street, SW,
Washington, DC 20460. Comments may
also be submitted electronically to OW-
Docket@epamail.epa.gov. For additional
information see Additional Docket
Information section below.

FOR FURTHER INFORMATION CONTACT:
Arleen Plunkett, U.S. Environmental
Protection Agency, Office of Water,
Health and Ecological Criteria Division
(4304), 401 M Street, SW, Washington,
DC 20460. (202) 260—-3418.

SUPPLEMENTARY INFORMATION:

I. Regulated Entities
IT Additional Docket Information
III. Legal Background
A. Legal Authority Under Which EPA is
Proposing to take Action
B. Prior Regulation of Sewage Sludge Use
or Disposal Under the Clean Water Act
IV. Proposed Round Two Sewage Sludge
Regulation
A. Selection of Dioxins for Round Two
B. Proposed Requirements for Sewage
Sludge That Is Land Applied
1. Overview of Proposed Requirements
2. Definition of Dioxins
3. Analytical Methods
4. Frequency of Monitoring Requirements
5. Small Preparer Exclusion
C. Proposal for Sewage Sludge That Is
Placed in a Surface Disposal Unit or
Incinerated in a Sewage Sludge
Incinerator
D. Estimate of Costs
V. Risk Assessment Methodologies and
Results
A. Approach and Assumptions in EPA’s
Risk Assessments for Exposure to
Dioxins Resulting from Sewage Sludge
Use or Disposal Practices

B. Description of Land Application Risk
Assessment
1. Land Application Exposure Pathways
2. Key Assumptions for the Land
Application Risk Assessment
3. Land Application Risk Characterization
C. Description of Surface Disposal Risk
Assessment
. Surface Disposal Exposure Pathways
2. Key Assumptions for the Surface
Disposal Risk Assessment
3. Surface Disposal Risk Characterization
D. Description of Incineration Risk
Assessment
1. Incineration Exposure Pathways
2. Key Assumptions for the Incineration
Risk Assessment
. Incineration Risk Characterization
VI. Other Options that EPA Considered
A. Numeric Standards for All Use or
Disposal Practices
B. Require all Sewage Sludge To Be
Landfilled or Surface Impounded
C. No Further Regulation of Sewage Sludge
for any Use or Disposal Practice
VII. Request for Public Comments
VIIIL Regulatory Assessment Requirements
A. Executive Order 12866, Regulatory
Planning and Review
B. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.
C. Paperwork Reduction Act
D. Unfunded Mandate Reform Act
E. Executive Order 13132, Federalism
F. Executive Order 13084, Consultation
and Coordination with Indian Tribal
Governments
G. Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks
H. National Technology Transfer and
Advancement Act
X. List of References

I. Regulated Entities

[

w

Entities potentially regulated by this
proposed action are those that prepare
sewage sludge and/or use or dispose of
the sewage sludge through application
to the land. Regulated categories and
entities include:

Category

Examples of regulated entities

State/Local/Tribal Government

Federal GOVErNMENt ......ccveeveeeiiiiiiiiieeee s

Industry

sludge to the land.

Publicly owned treatment works and other treatment works that treat
domestic sewage, that prepare sewage sludge and/or apply sewage

Federal Agencies with treatment works that treat domestic sewage,
that prepare sewage sludge and/or apply sewage sludge to the land.

Privately-owned treatment works that treat domestic sewage, and per-
sons who receive sewage sludge and change the quality of the sew-
age sludge before it is used or disposed.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by

this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
facility or company is regulated by this
action, you should carefully examine
the applicability criteria in §§503.1 and

503.10 of title 40 of the Code of Federal
Regulations. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.
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II. Additional Docket Information

The record for this rulemaking has
been established under docket number
W-99-18 and includes supporting
documentation as well as the printed
paper versions of electronic materials.
When submitting written comments to
the Water Docket, (see ADDRESSES
section above) please reference docket
number W—99-18 and submit an
original and three copies of your
comments and enclosures (including
references). For an acknowledgment that
we have received your information,
please include a self-addressed,
stamped envelope. EPA will not accept
facsimiles (faxes). Comments may also
be submitted electronically to: ow-
docket@epamail.epa.gov. Electronic
comments must be submitted as an
ASCII, WP5.1, WP6.1or WP8 file
avoiding the use of special characters
and form of encryption. Electronic
comments must be identified by docket
number W-99-18. Comments and data
will also be accepted on discs in WP5.1,
WP6.1, WP8, or ASCII file format. To
ensure that EPA can read, understand,
and, therefore, properly respond to
comments, the Agency would prefer
that commenters cite, where possible,
the paragraph(s) or sections in the
notice or supporting documents to
which each comment refers.
Commentors should use a separate
paragraph for each issue.

The record is available for inspection
from 9:00 am to 4:00 pm Eastern
Standard or Daylight time, Monday
through Friday, excluding legal holidays
at the Water Docket, EB 57, USEPA
Headquarters, 401 M Street, SW,
Washington, DC 20460. For access to the
docket materials, please call 202-260—
3027 to schedule an appointment.

For information on the existing rule in
40 CFR Part 503, you may obtain a copy
of A Plain English Guide to the EPA Part
503 Biosolids Rule on the Internet at
http://www.epa.gov/owm/bio.htm or
request the document (EPA publication
number EPA/832/R—-93/003) from:
Municipal Technology Branch, Office of
Wastewater Management (4204), Office
of Water, U.S. Environmental Protection
Agency, 401 M Street, SW, Washington,
DC 20460.

III. Legal Background

A. Legal Authority Under Which EPA Is
Proposing To Take Action

EPA is proposing regulatory
amendments to 40 CFR part 503 under
section 405(d) and (e) of the Clean
Water Act (CWA), 33 U.S.C. 1345(d), (e).
In 1987, Congress amended section 405
and, for the first time, set forth a
comprehensive program for reducing

the potential environmental risks and
maximizing the beneficial use of sewage
sludge. As amended, section 405(d) of
the CWA requires us to establish
numeric limits and management
practices that protect public health and
the environment from the reasonably
anticipated adverse effects of toxic
pollutants in sewage sludge. Section
405(e) prohibits any person from
disposing of sewage sludge from a
publicly owned treatment works
(POTW) or other treatment works
treating domestic sewage through any
use or disposal practice for which
regulations have been established
pursuant to section 405 except in
compliance with the section 405
regulations.

Amended section 405(d) also
established a timetable for the
development of the sewage sludge use
or disposal regulations. H. Rep. No.
1004, 99th Cong. 2d. Sess. 158 (1986).
Section 405(d) calls for two rounds of
sewage sludge regulations. The first
round required EPA to establish
numeric limits and management
practices for toxic pollutants we
identified which, based on ‘“‘available
information on their toxicity,
persistence, concentration, mobility, or
potential for exposure may be present in
sewage sludge in concentrations which
may adversely affect public health or
the environment.” CWA section
405(d)(2)(A). The second round
concerns toxic pollutants not regulated
in the first round “which may adversely
affect public health or the
environment.” CWA Section
405(d)(2)(B).

EPA did not meet the timetable in
section 405(d) for promulgating the first
round of regulations, and a citizen’s suit
was filed to require EPA to fulfill this
mandate. (Gearhart v. Browner, Civ. No.
89-6266—HO (D. Ore.)). In accordance
with the consent decree entered by the
court in this case, EPA promulgated the
first round of sewage sludge regulations,
40 CFR Part 503. 58 FR 9248 (Feb. 19,
1993) (“Round One”’). The consent
decree also established a schedule for
identifying additional toxic pollutants
in sewage sludge and completing the
second round of regulation under
section 405(d)(2)(B) (“Round Two”).
First, in May 1993, EPA identified 31
pollutants not regulated in Round One
that we were considering for regulation.
In November 1995, EPA notified the
court that it was revising the original list
of 31 pollutants and considering two
pollutant groups for the second round:
polychlorinated dibenzo-p-dioxins/
dibenzofurans (PCDD/F) and dioxin-like
coplanar polychlorinated biphenyls
(PCBs). Under the consent decree as

modified by court order signed January
5, 1994, the Administrator is required to
sign a notice for publication proposing
such regulations no later than December
15, 1999, and to sign a notice taking
final action on the proposal no later
than December 15, 2001.

B. Prior Regulation of Sewage Sludge
Use or Disposal Under the Clean Water
Act

As noted above, CWA section
405(d)(2)(A) required the first round of
regulation to be based on “available
information on [the] toxicity,
persistence, concentration, mobility, or
potential for exposure” of toxic
pollutants in sewage sludge. After
extensive consultation, EPA initially
selected a list of some 50 pollutants to
analyze. We then collected available
data on those pollutants and developed
further information on their toxicity,
persistence, means of transport, and
environmental fate. For 40 pollutants,
we also developed preliminary
information on the relative frequency of
concentration by analyzing their
concentrations in the sewage sludge of
43 to 45 POTWs in 40 cities, which we
presented in the report Fate of Priority
Pollutants in Publicly Owned Treatment
Works (the “40 Cities Study’’). Based on
this information and a screening
assessment to determine whether any or
all of the pollutants may adversely affect
human health or the environment, we
sorted the pollutants into three groups:
(1) those which did not exceed a human
health or environmental criterion at the
highest concentrations shown in the 40
Cities Study; (2) those for which we
lacked sufficient data, and (3) those
which warranted further risk analysis
for possible regulation under section
405(d)(2)(A) (58 FR 9263-9265).

For the final Round One regulation,
we conducted a National Sewage Sludge
Survey (NSSS) (Notice of Data
Availability, 55 FR 47210 (Nov. 9,
1990)) (USEPA, 1990). We gathered data
from sewage sludge samples taken at
180 POTWs, as well as survey data from
475 public treatment facilities with at
least secondary wastewater treatment.
We designed the NSSS to produce
national estimates of (1) concentrations
of toxic pollutants in municipal sewage
sludge, (2) sewage sludge generation
and treatment processes, (3) sewage
sludge use or disposal practices and
alternative use or disposal practices,
and (4) sewage sludge treatment and
disposal costs. We analyzed the samples
of sewage sludge for a total of 412
pollutants, including every organic,
pesticide, dibenzofuran, dioxin and PCB
analyte for which EPA had gas
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chromatography and mass spectrometry
(GC/MS) standards (58 FR 9268—-9269).

EPA published the Round One
standards (40 CFR part 503) on February
19, 1993. These regulations established
requirements for the final use or
disposal of sewage sludge under three
circumstances:

* When it is applied to the land for
a beneficial purpose, including use in
home gardens;

* When it is placed in a surface
disposal site, including sewage sludge-
only landfills; and

* When it is incinerated.

For land application, Part 503 set
numeric limits for nine heavy metals in
sewage sludge; established operational
standards to reduce or eliminate
pathogens in sewage sludge and to
reduce vector attraction; and established
management practices to restrict the
application rate and placement of
sewage sludge on the land. Regarding
surface disposal, part 503 set numeric
limits for three metals in sewage sludge,
established requirements for the
placement and management of a surface
disposal site, and established
operational standards to reduce or
eliminate pathogens in sewage sludge
and to reduce vector attraction. For
incineration in a sewage sludge
incinerator (SSI), part 503 established
limits for five pollutants in the sewage
sludge fed to a SSI and adopted
standards under the Clean Air Act for
two additional pollutants. We also
established performance standards for
SSIs through an operational standard for
total hydrocarbon or carbon monoxide
emissions. Part 503 also allows disposal
of sewage sludge in a municipal solid
waste landfill in accordance with 40
CFR part 258. The final rule also
requires some monitoring, record
keeping and reporting. Standards apply
to publicly- and privately-owned
treatment works that generate or treat
domestic sewage sludge and to anyone
who uses or disposes of sewage sludge.

EPA has amended part 503 several
times since its initial publication in
February 1993. Following promulgation
of the Round One rule, several petitions
for review were filed challenging
various aspects of the rule. In one
petition, several mining and chemical
concerns challenged the land
application molybdenum limits. EPA
amended Part 503 to delete the
cumulative loading rate and pollutant
concentration rate for molybdenum in
sewage sludge to be land applied (59 FR
9095, Feb. 25, 1994). Also in that
Federal Register notice, EPA added
continuous monitoring of carbon
monoxide as an alternative to
continuous monitoring of total

hydrocarbons in the sewage sludge
incinerator requirements. In another
case, Leather Industries of America v.
EPA, 40 F.3d 392 (D.C. Cir. 1994), the
court remanded several of the land
application requirements. As a result of
that decision, EPA deleted all numerical
standards for chromium in sewage
sludge to be land applied and adjusted
the Table 3 limit for selenium. (60 FR
54764, Oct. 25, 1995). EPA is
considering further amendments to
address the issues remaining from the
partial remand as well as other issues.
EPA most recently amended part 503 to
make a number of technical
amendments, provide some regulatory
flexibility, and make the sewage sludge
incinerator standards self-
implementing. (64 FR 42552, Aug. 4,
1999).

For a detailed discussion of the Part
503 Rule, see A Plain English Guide to
the EPA Part 503 Biosolids Rule, which
is available as stated in the ADDRESSES
section of this preamble.

IV. Proposed Round Two Sewage
Sludge Regulation

A. Selection of Dioxins for Round Two

Chlorinated dioxins are unintentional
byproducts of certain manufacturing
processes and incomplete combustion of
organic waste. Dioxins are not created in
the sewage treatment process; rather,
treatment works concentrate those
dioxins that enter the sewage treatment
system from other sources. Dioxins
present in the influent to a wastewater
treatment works are partially
concentrated in sewage sludge and
partially discharged in the effluent. The
few sewage treatment works that
incinerate sewage sludge may generate
small amounts of dioxins and coplanar
PCBs during the process of combustion.
Dioxins are biologically active organic
compounds that cause a variety of
health impacts on mammalian species,
including humans, at very low and
chronic doses. They are found in
extremely small quantities in air, water
and soil; however, they are persistent in
the environment and bioaccumulate in
the foodchain. (USEPA, 1994)

As described in Section III.B above,
when EPA undertook the 40 Cities
Study, we identified one group of
pollutants, for which we lacked
sufficient data. That group included
polychlorinated dibenzo-p-dioxins and
polychlorinated dibenzofurans.

In the subsequent National Sewage
Sludge Survey (NSSS) (EPA 1990), we
obtained additional data, which we
used to perform an initial statistical
screening of 412 additional toxic
pollutants detected in sewage sludge.

We then reviewed the scientific
literature for toxicity, fate, effect, and
transport information for the pollutants
identified in the initial screening. We
decided what pollutants to consider for
possible regulation by comparing the
calculated levels associated with
adverse effects to the actual level and
occurrence data from the NSSS.

The screening yielded a list of 31
pollutants or pollutant groups to be
considered for the future regulation. We
then conducted a Comprehensive
Hazard Identification Study (USEPA,
1996), a screening type analysis that
included dose-response evaluation,
exposure assessment, and risk
characterization. Our goal for the study
was to identify pollutants that, based on
very conservative or worst case
assumptions, might pose human health
risks for a hypothetical individual with
the greatest possible exposure through
any of ten pathways. Based on this
evaluation, we considered further
assessment and possible regulation for
dioxins/dibenzofurans and coplanar
PCBs only.

B. Proposed Requirements for Sewage
Sludge That Is Land Applied

1. Overview of Proposed Requirements

Today’s action proposes to amend 40
CFR 503.8, 503.9, 503.10, 503.13, and
503.16 to prohibit land application of
sewage sludge that contains greater than
300 parts per trillion (ppt) toxic
equivalents (TEQ) of dioxins. This
proposed numeric standard would be
expressed as 0.0003 milligrams TEQ per
kilogram dry sewage sludge in
§503.13(b)(1) and (b)(3), Tables 1 and 3.
See Section V.B. below, for an
explanation of the risk assessment and
how EPA determined that a limit of 300
ppt TEQ dioxins in sewage sludge that
is land applied is protective of public
health and the environment.

We are proposing to define “dioxins”
to mean 29 specific congeners of
polychlorinated dibenzo-p-dioxins,
polychlorinated dibenzofurans, and
coplanar PCBs. Today’s proposed rule
also requires monitoring, record
keeping, and reporting to ensure that
this numeric limit (300 ppt TEQ) is met.
The proposal specifies two analytical
methods that would be used to analyze
sewage sludge to determine the level of
dioxins/dibenzofurans and coplanar
PCBs in sewage sludge. The Agency is
proposing two alternative monitoring
schedules based on the level of dioxins
measured in sewage sludge. EPA is also
proposing to exclude from compliance
with the standards for dioxins and the
monitoring requirement, treatment
works that treat domestic sewage and
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that have a flow rate of one million
gallons per day or less and certain small
entities that derive material from sewage
sludge received from sewage treatment
works (“sludge-only entities”’). These
proposed provisions are discussed in
detail in the following sections.

2. Definition of Dioxins

The proposal includes a definition of
“dioxins” to specify the seven 2,3,7,8,-
substituted congeners of
polychlorinated dibenzo-p-dioxins
(PCDDs), the ten 2,3,7,8-substituted
congeners of polychlorinated
dibenzofurans (PCDFs), and the twelve
coplanar PCB congeners to which the
numeric standard applies. The vast
majority of information on the toxicity
of dioxins relates to the congener
2,3,7,8-tetrachlorodibenzo-p-dioxin
(TCDD). Animals exposed to 2,3,7,8—
TCDD exhibit a variety of biological
responses and adverse effects. These
include both carcinogenic and non-
carcinogenic effects. These effects are
primarily classified as chronic effects
and consequently they are generally
associated with long term exposure over
years and decades. Relatively speaking,
these exposures and effects are
observable at very low levels in the
laboratory and in the environment when
compared with other environmental
toxicants (USEPA, 1994).

Studies to elucidate the mechanism of
toxicity for 2,3,7,8—TCDD in mammalian
species have indicated that the overall
shape and chlorine substitution of this
congener are keys to its biological
potency. The fact that all of the lateral
positions (the 2,3,7,8 positions) on the
multi-ring system are substituted with
chlorine and that the overall molecule
assumes a flat or planar configuration
apparently are essential factors that
make this congener biologically active.
Other congeners with a similar structure
and chlorine substitution pattern are
assumed to exhibit similar biological
properties. These include the other six
2,3,7,8-chlorinated substituted dibenzo-
p-dioxin congeners, the ten 2,3,7,8-
chlorinated substituted dibenzofuran
congeners and the 12 coplanar PCB
congeners. Coplanar PCB congeners are
those congeners with no more than one
ortho position and both para positions
substituted with chlorine in the
biphenyl ring system and the molecule
assumes a relatively planar (i.e. flat)
configuration.

The 300 ppt TEQ numeric limit
would apply to these 29 congeners in
ppt TEQ or nanograms TEQ per
kilogram of dry sewage sludge. The TEQ
concentration is calculated by
multiplying the concentration of each
congener in the sewage sludge by its

corresponding “toxicity equivalent
factor,” or TEF, and then summing the
resulting products from this calculation
for all 29 congeners. The TEF schemes
to be used are the International scheme
described in USEPA, 1989, for the 17
2,3,7,8-substituted polychlorinated
dibenzo-p-dioxins and polychlorinated
dibenzofurans and the World Health
Organization’s TEF scheme (Van den
Berg, 1998) for the 12 coplanar PCBs.
We invite comment on the this
proposed definition of dioxins.

3. Analytical Methods

EPA is proposing two methods for
analyzing dioxins in sewage sludge to
be land applied. One method, EPA
Method No. 1613, Revision B (1613B)
would be required for monitoring for the
seven dioxin and ten dibenzofuran
congeners. EPA Method No. 1668 would
be required for the 12 coplanar PCB
congeners.

EPA proposes to use Method 1613,
Revision B, “Tetra-Through Octa-
Chlorinated Dioxins and Furans by
Isotope Dilution HRGC/HRMS.” Method
1613B is an approved test method (40
CFR part 136) for use in EPA’s
wastewater program for determining
dioxins and furans. This test method is
applicable to both aqueous and solid
samples, but was fully validated
through an interlaboratory study prior to
its promulgation only for use in
wastewater. Method 1613B has not been
approved in part 136 for sewage sludge
(62 FR 48394, Sept. 15, 1997).

EPA proposes to use Method 1668,
“Chlorinated Biphenyl Congeners in
Water, Soil, Sediment, and Tissue by
HRGC/HRMS.” Method 1668 was
developed by EPA to analyze coplaner
PCBs in a variety of matrices, including
sewage sludge. Method 1668 was
validated in a single laboratory and
tested in a second laboratory. These data
were published in the draft method
“Toxic Poly-Chlorinated Biphenyls by
Isotope Dilution High Resolution Gas
Chromatography/High Resolution Mass
Spectrometry,” EPA-821-R—-97-001,
March 1997. EPA revised the original
version of this method to address
additional PCB congeners. Method
1668A is the state-of-the-art test method
for the measurement of PCB congeners,
including coplanar PCBs; however it is
still in draft. Method 1668A was
validated in a single laboratory and peer
reviewed by 21 laboratories, including
EPA’s laboratory in Bay St. Louis,
Mississippi. Although Method 1668A
has not gone through a full
interlaboratory validation study yet,
EPA has used this test method in
monitoring surveys. Both Method 1668
and 1668A are in the docket for this

rulemaking. If EPA finalizes Method
1668A before EPA takes final action on
this proposed rulemaking, then the final
rule would require use of Method
1668A. However, because Method
1668A is not final at this time, EPA is
proposing the original version of
Method 1668 to be used to analyze
coplanar PCBs in sewage sludge.

EPA requests public comment on the
use of these two test methods for
compliance with monitoring
requirements for sewage sludge. EPA
also specifically requests comment on
the use of Method 1668A for coplanar
PCBs.

4. Frequency of Monitoring
Requirements

As stated above, EPA is proposing two
alternative monitoring schedules based
on the level of dioxins in sewage sludge
to be land applied. According to
existing information on the amounts of
dioxins present in sewage sludge, levels
can vary considerably from one source
to another. However, we believe that the
level of dioxins in sewage sludge, both
nationally and from specific sources, is
relatively constant over time and may
possibly be decreasing (U.S. Conference
of Mayors, 1999). This observation is
derived from comparisons of dioxin
concentrations found in the 1988 NSSS
(USEPA, 1990) and the more recent
Association of Metropolitan Sewerage
Agencies (AMSA) survey (Green, et. al.,
1995), together with anecdotal
information from several locations.

We therefore believe it is appropriate
to establish two monitoring schedules
for dioxins in § 503.16, depending upon
the level of dioxins found in the initial
two years of testing of the sewage
sludge. Treatment works and other
sewage sludge preparers (defined in
§503.9(r)) that find the level of dioxin
in their sewage sludge to be between
300 ppt TEQ and 30 ppt TEQ would be
required to monitor annually. Treatment
works and sludge preparers that
measure dioxin levels of 30 ppt TEQ or
less for two consecutive years would be
required to monitor every five years
thereafter.

We selected 30 ppt TEQ as the level
to allow less frequent monitoring since
it is a full order of magnitude less than
the proposed numeric standard of 300
ppt TEQ (i.e., one-tenth). Given the
observed trends described above, we
believe it is unlikely that sewage sludge
with 30 ppt TEQ or less will exceed the
300 ppt TEQ limit. This observation is
consistent with: (1) our assumption that
dioxins primarily enter sewage
treatment facilities from diffuse
background sources which inherently
are less subject to short-term spikes in
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pollutant levels than point sources, and
(2) a significant measured reduction in
air emissions of dioxins, which are the
principal contributors to these diffuse
sources, according the Agency’s United
States Dioxin Inventory (USEPA, 1998).
Furthermore, any health risks associated
with dioxin exposure from land
application of sewage sludge would not
be significantly affected over a short
period of time such as five years, but
rather would require long-term exposure
at these levels to potentially present
unreasonable health risks. For these
reasons we believe a five-year
monitoring frequency is appropriate for
sewage sludge which was last measured
at or below 30 ppt TEQ. We are
specifically requesting comments and
additional data on the validity of our
assumptions concerning rates and
degree of changes in levels of dioxins in
sewage sludge and the reasonableness of
the proposed monitoring schedule.

A treatment works or other person
who prepares sewage sludge for land
application would be able to switch to
the reduced monitoring schedule if tests
show that its sewage sludge contained
30 ppt TEQ or less in two consecutive
annual tests. We believe that two
consecutive annual tests are reasonable
in order to ensure that the level of
dioxins in the sewage sludge is
consistently at or below the 30 ppt TEQ
level. This is consistent with the
existing provision in § 503.16(a)(2),
which allows the permitting authority to
reduce the frequency of monitoring after
sewage sludge has been monitored for
two years. We are proposing these
frequency of monitoring requirements
for dioxins to be in a new paragraph
(a)(3) in § 503.16. We also specifically
request comments on whether two
consecutive years of monitoring results
under 30 ppt TEQ should be required
before allowing a reduced monitoring
schedule.

We are also proposing to amend
§503.16(a) to clarify, but not alter,
existing frequency of monitoring
requirements. We propose to separate
the existing requirements contained in
§503.16(a)(1) into two paragraphs, (a)(1)
and (a)(2). Paragraph (a)(1) would
contain the requirements for monitoring
concentrations of pollutants except
dioxins, and paragraph (a)(2) would
contain the requirements for monitoring
compliance with pathogen reduction
and vector attraction reduction
requirements. Existing § 503.16(a)(2)
would be renumbered as § 503.16(a)(4),
but would be otherwise unchanged.
These amendments are solely for the
purpose of clarity and for expressing
existing regulatory requirements in
plain language, and they are not

intended to reopen these requirements
for comment. We invite comment on
whether these proposed amendments
unintentionally change the substance of
the frequency of monitoring provisions
currently in §503.16(a)(1).

Finally, we are proposing to amend
footnote 1 to Table 1 in §503.16.
Currently this footnote states that a
person who prepares material derived
from sewage sludge received from
another preparer must determine the
frequency of monitoring based on the
quantity of sewage sludge received.
Sewage sludge is often mixed with other
materials to produce the material
derived from sewage sludge that is
ultimately applied to the land. We
believe that the frequency of monitoring
should be based on the quantity of
product that is actually applied to the
land. We therefore propose to amend
the footnote to Table 1 to require the
monitoring schedule to be based on the
amount of sewage sludge or material
derived from sewage sludge to be land
applied.

5. Small Preparer Exclusion

We are proposing in today’s action to
exclude from the proposed requirements
relating to dioxins, sewage treatment
works with a wastewater flow of one
million gallons per day (MGD) or less
and sludge-only entities which prepare
290 dry metric tons or less of sewage
sludge annually for land application.
We estimate that a one MGD treatment
works produces approximately 290 dry
metric tons of sewage sludge annually.
Sewage sludge from these small
preparers would be excluded from the
limitation on dioxins in sewage sludge;
thus these small preparers would not be
required to monitor for dioxins. Such
preparers could continue to land apply
their sewage sludge with no further
restriction due to the sludge’s dioxin
content. Septage pumpers and haulers
would also not be required to comply
with the limitation on dioxins and the
associated monitoring requirements.
(See 58 FR 9362 for a discussion of
requirements applicable to septage
haulers and under part 503.)

We believe that this exclusion is
appropriate for several reasons. First,
the vast majority of land-applied sewage
sludge is produced by sewage treatment
works with flow rates higher than one
MGD. According to the 1988 NSSS,
treatment works with flow rates of one
MGD or less produce only 135,911 dry
metric tons of sewage sludge annually
for land application, or less than eight
percent of the total sewage sludge that
is land applied on an annual basis. Of
the amount of land applied sewage
sludge produced by those small

treatment works, we estimate
approximately 6800 dry metric tons
(5%) contained in excess of the 254 ppt
TEQ PCDD and PCDF. This estimate is
based on PCDD and PCDF only since the
NSSS did not measure coplanar PCBs.
Our data indicates that sewage sludge
containing 300 ppt TEQ dioxins
typically would have 254 ppt TEQ
PCDD and PCDF (USEPA, 1990; Green,
et al., 1995). Second, the probability
that this small amount of sewage sludge
(i.e., 42 dry metric tons per facility
annually) could unreasonably increase
health risks for any individual is
extremely small. As further explained in
Section V.B. of this preamble, the risk
assessment assumes a much greater
amount of sewage sludge is applied to
the same piece of land over a long
period of time. At this much higher
application rate, the risk assessment
estimates unacceptable increase in
cancer risk only to “high-end”
receptors. We have, therefore,
concluded that the amounts of land-
applied sewage sludge with dioxins in
excess of 300 ppt TEQ produced by a
treatment works with a flow rate of one
MGD or less or by small sludge-only
entities does not pose an unreasonable
risk. We request comment on our
proposal to exclude small preparers
from the limit for dioxins in sewage
sludge to be land applied. We
specifically invite comment on our
proposal to exclude small entities which
receive and further process sewage
sludge prior to land application. We
also specifically invite comment on how
we propose to define such small
entities.

We are, however, reserving the option
of requiring initial monitoring and
applying the limit for dioxins for small
preparers (treatment works and sludge-
only entities) which land apply sewage
sludge. We are requesting information
on the dioxin content and land
application practices (e.g., annual
application rates, numbers and sizes of
sites and the number of applications per
site) for sewage sludge from treatment
works with a flow rate of one MGD or
less. We specifically invite public
comment on whether the Agency should
promulgate such a requirement.

We are also proposing to exempt
septage pumpers and haulers from the
proposed limit for dioxins. Septage
pumpers and haulers are generally small
businesses. A typical septage pumper
and hauler removes between 500 and
1,000 gallons of septage from a
residential septic or holding tank once
every three to five years. The typical
maximum capacity of a septic tanker
that is hauling septage for land
application is between 2,000 and 4,000
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gallons. The solids content of septage is
less than five percent. Using the same
reasoning as that for sewage treatment
works with flows of one MGD or less,
the maximum amount of septage solids
that could be land applied on any given
area of land on an annual basis would
be small. Even if this septage contained
in excess of 300 ppt TEQ dioxins on a
dry matter basis, the quantity of dioxins
being land applied would be
insignificant.

C. Proposal for Sewage Sludge That Is
Placed in a Surface Disposal Unit or
Incinerated in a Sewage Sludge
Incinerator

EPA is proposing to take no action to
regulate current surface disposal or
incineration practices for dioxins. As
explained below in Sections V.C. and
D., we do not predict an unreasonable
risk of adverse effects to human health
from cancer as a consequence of either
placement in a surface disposal unit or
incineration in a sewage sludge
incinerator. Therefore, no additional
numeric limit or operational standard or
monitoring is being proposed for part
503, subparts C and E. We invite
comment on proposing no action to
regulate dioxins in sewage sludge that is
placed in a surface disposal unit or
incinerated in a sewage sludge
incinerator.

D. Estimate of Costs

The increased costs which would be
imposed by this proposed regulation are
the costs for initially monitoring for
dioxins by all land applying treatment
works greater than one MGD, annual
monitoring at those facilities with
dioxin levels between 30 ppt TEQ and
300 ppt TEQ, and switching to co-
disposal with municipal solid waste for
current land appliers whose sewage
sludge contains over 300 ppt TEQ of
dioxins. We assume that the cost of
measuring dioxins in sewage sludge is
$2000 per sample and the cost to switch
to co-disposal with municipal solid
waste is $189 per dry metric ton in 1998
dollars. We estimate that the annualized
cost of this regulation nationwide would
be approximately $18 million. Of this
amount, 13 percent is for monitoring,
and the balance is for switching use or
disposal practices.

The permitting authority, whether
Federal or State, should not accrue any
significant permitting burden as a result
of these proposed part 503 amendments.
The part 503 standards were designed to
be self implementing and independently
enforceable in the absence of a Federal
permit. These proposed amendments
merely add an additional numerical

standard to the original part 503 rule
which was promulgated in 1993.

V. Risk Assessment Methodologies and
Results

A. Approach and Assumptions in EPA’s
Risk Assessments for Exposure to
Dioxins Resulting from Sewage Sludge
Use or Disposal Practices

The four steps of the risk assessment
process include hazard identification,
dose-response assessment, exposure
assessment, and risk characterization.
We conducted risk assessments for land
application of sewage sludge, surface
disposal of sewage sludge, and
incineration of sewage sludge in a
sewage sludge incinerator. All three risk
assessments used the same hazard
identification and dose-response data
and assumptions. However, the risk
assessments examined different
exposure pathways and have different
risk characterizations. The following
presents an overview of the approach
used for these risk analyses and a
general description of the assumptions
common to all three risk assessments.

Today’s proposal is based on
assessments of the risks to human
health posed by dioxins that might be in
sewage sludge or sewage sludge
incinerator emissions using a
deterministic risk analysis. A
deterministic risk analysis produces a
point estimate of risk or hazard for each
person based on using a single value for
each parameter in the analysis. A
parameter is any one of a number of
inputs or variables, such as soil to plant
dioxin uptake coefficients, required for
the fate and transport and exposure
models and equations that EPA uses to
assess risk. In some cases EPA selects a
single set of multiple parameters for the
purpose of conducting our analyses. We
do this to prevent inadvertently
combining parameters in our analyses in
ways that are unrealistic. For example,
EPA treats environmental setting
(location) parameters such as climate,
depth to groundwater, and aquifer type
as a single set of parameters. We believe
that, for example, allowing the climate
from one location to be paired with the
depth to groundwater for another
location could result in a scenario that
would not occur in nature.

EPA conducts both “central
tendency’” and “‘high end” deterministic
risk assessments to attempt to quantify
the potential cancer risk for the
“average” person in the population (the
central tendency risk) and the risk or
hazard for individuals in small, but
definable “high end”” segments of the
population (the high end risk). For
central tendency deterministic risk

analyses, we set all parameters at their
central tendency values. For the sewage
sludge risk assessments, the central
tendency values generally are either
mean (average) or 50th percentile
(median) values.

We use high end deterministic risk
analysis to estimate potential risks and
hazards for those individuals exposed at
the upper range of the distribution of
exposures. EPA’s Guidance For Risk
Characterization (USEPA, 1995) advises
that “conceptually, high end exposure
means exposure above about the 90th
percentile of the population
distribution, but not higher than the
individual in the population who has
the highest exposure,” and recommends
that “the assessor should approach
estimating high end by identifying the
most sensitive variables and using high
end values for a subset of these
variables, leaving others at their central
values.” For the sewage sludge high end
deterministic risk analyses, EPA used
exposure pathways that we consider to
represent how people may encounter
the most potential exposure to dioxin;
chose the 95th percentile concentration
(USEPA, 1999e) of dioxins in sewage
sludge and the highest dioxin emitting
incinerators; and used one other high
end exposure factor from the Agency’s
Exposure Factors Handbook (USEPA,
1997) to perform a conservative public
health analysis.

The hazard identified for these risk
assessments is cancer as a human health
endpoint from the compounds assessed.
We took into account the impacts on
human cancer risk nationwide. We
examined the cancer toxicity of 2,3,7,8-
TCDD and estimated several dose-
response relationships for this congener
(USEPA, 1994). The toxicity of the other
congeners included in the current risk
assessment are expressed in relation to
the cancer toxicity of 2,3,7,8-TCDD
using guidance we published (USEPA,
1989) and from information published
in the scientific literature (Van den
Berg, et. al., 1998).

Regarding exposure pathways, our
evaluation of land application
considered, among other things, risks of
human exposure to dioxins through (a)
inhaling or ingesting soil fertilized with
sewage sludge, (b) eating crops grown
on this soil or animal products from
livestock grazed on this soil, and (c)
ingesting ground or surface water or
edible aquatic organisms contaminated
as a result of applying sewage sludge to
land. For surface disposal of sewage
sludge, we evaluated the human health
risks associated with drinking ground
water contaminated by dioxins or
breathing air affected by volatilized
dioxins. For incineration in a sewage
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sludge incinerator, we evaluated human
exposure to dioxins directly through
inhalation of gases and particles in the
emissions from sewage sludge
incinerators and indirectly by
consumption of crops and animal
products produced on agricultural lands
and home gardens affected by the
deposition of particles from sewage
sludge incinerator emissions. We were
unable to assess the ecological effects
for any of the practices due to the
scarcity of relevant information and
evaluation methods.

As indicated above, we attempted to
assess the risk both for average exposed
individuals (AEI) in the population and
high end exposed individuals (HEI) in
the population. In these analyses for the
hypothetical AEI, average values were
used for all parameters to capture
average risk. For the hypothetical HEI,
no more than two high end values for
exposure variables, such as ingestion
rates and inhalation rates, were used in
the assessment to estimate high end
risk. These values were obtained in
large part from EPA’s Exposure Factors
Handbook (USEPA, 1997).

You will find below descriptions of
routes of exposure (called the exposure
pathways) through land application,
surface disposal, and incineration of
sewage sludge that we assessed. We
then calculated risks associated with
these pathways by comparing exposures
with dose-response information for the
pollutants. The Technical Support
Documents for this rule making
(USEPA, 1999b; USEPA, 1999c; USEPA,
1999d) contain more details on the final
comprehensive exposure pathway
analyses, including the modeling
algorithms and default parameters as
well as descriptions of major
uncertainties and variability.

Agency experts reviewed the risk
assessments used for land application
and surface disposal. EPA will submit
these risk assessments to an external
peer review panel in accordance with
the Agency’s Peer Review Guidelines
during the public comment period for
this proposed rule. The risk assessment
used for incineration was submitted to
an external peer review panel in
accordance with the Agency’s Peer
Review Guidelines. We will consider
and address peer review comments and
public comments on these risk
assessments.

B. Description of Land Application Risk
Assessment

We evaluated both agricultural and
non-agricultural application sites
associated with the land application
pathways. Agricultural sites, which
include rangeland and pasture, are land

on which a food, feed, or fiber crop is
grown. Non-agricultural sites include
reclamation, public contact, and forest
sites. The term ‘‘reclamation sites,”
defined in 40 CFR 503.11(n), refers to
drastically-disturbed land that is
reclaimed using sewage sludge,
including strip mines and construction
sites. “Public contact sites” are those
that people frequent where contact is
likely. Examples of public contact sites
are parks, ball fields, cemeteries, plant
nurseries, turf farms, and golf courses
(40 CFR 503.11(1)).

1. Land Application Exposure Pathways

We considered 15 exposure pathways
for land application of sewage sludge.
Five of these pathways were not
evaluated since there was insufficient
data. The pathways that were not
evaluated included exposure and
subsequent toxicity risks from ingestion
of feedstuffs grown on sewage sludge-
amended soils and fed to domesticated
farm animals (animals commercially
produced for human consumption),
exposure and subsequent toxicity risks
from incidental ingestion of sewage
sludge-amended soils by domesticated
farm animals during pasturing and
grazing, phytotoxicity effects from
dioxins in sewage sludge-amended
soils, and exposure of soil macro
organisms and their animal predators to
dioxins from sewage sludge-amended
soils. We invite public comment and
any information regarding the exposure
pathways not evaluated in the land
application risk assessment.

Exposure pathways that we fully
evaluated for exposure to dioxins from
land application of sewage sludge
include:

* Consumption of commercially
grown crops by the general population

* Consumption of home-grown crops
by home gardeners

* Incidental ingestion of sewage
sludge-amended soil by children

» Consumption of locally produced
meat and dairy products by families
living outside urban areas (taking into
account both forage fed to the animals
and incidental ingestion of soil by the
animals)

* Inhalation of dust from sewage
sludge-amended soils by farm workers

» Consumption of groundwater,
surface water, and aquatic organisms
affected by leachate and runoff from
sewage sludge-amended soil

* Inhalation of volatilized pollutants
from sewage-sludge amended soil

* And ingestion of breast milk by
infants in families living outside of
urban areas

2. Key Assumptions for the Land
Application Risk Assessment

As stated above, we evaluated
pathways which represent ways in
which people can be most exposed to
dioxin, in combination with a
concentration of 300 ppt TEQ of dioxins
in sewage sludge and one other
conservative exposure factor, to ensure
a true high-end deterministic risk
assessment. Some of the exposure
factors for land application were more
conservative than those used for similar
incineration pathways. We did this
because nationwide there are 145
known sewage treatment works with
sewage sludge incinerators compared to
an estimated 4,250 land application
operations. We estimated the highest
concentrations of dioxins for land
applied sewage sludge from a
statistically valid sampling of sewage
sludge nationwide, while we were able
to identify and directly monitor the
highest dioxin emitting incinerators for
this risk assessment.

For land application, we assumed that
the highly exposed individual lives on
the same site for 58 consecutive years.
We also assumed that sewage sludge at
the 95th percentile of concentration of
dioxins of 300 ppt TEQ as estimated in
the NSSS and in a data base from a
survey conducted by the Association of
Metropolitan Sewerage Agencies
(AMSA) (Green, et. al., 1995) is applied
to the land every other year for 100
years at the rate of 10 metric tons per
hectare. We note that the AMSA survey
analyzed for only four of the 12 twelve
coplanar PCB congeners. However, three
of these congeners typically dominate
the coplanar PCB TEQ values in most
environmental samples and are
considered adequate for generalizing
dioxin-like coplanar PCB risk in support
of this proposed rule. For assessing risks
from individual facilities and for
complying with the provisions of this
proposed rule, a full 12 congener
coplanar PCB analysis is required.

The risk assessment also assumes that
land-applied sewage sludge is
incorporated into the soil to a depth of
15 centimeters. Our assumption is that
incorporation into the soil occurs either
mechanically at the time of application
or “naturally” over time due primarily
to the effects of weather and the activity
of soil organisms such as worms and
grubs. The pathways which are based on
direct ingestion by grazing animals or
humans assume that a sludge-soil
mixture is ingested. The existing part
503 regulation requires a 30-day waiting
period prior grazing animals after sludge
application. We are requesting comment
on whether we should require
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mechanical incorporation of sewage
sludge into the soil, whether 30 days is
a sufficient waiting period to assure
adequate natural incorporation into the
soil, or whether the rule should require
a longer waiting period.

Other key assumptions include the
following:

» Crops grown on sewage sludge-
amended soil are 2.5% of the lifetime
diet for the general population.

e For a family living in a rural area,
10% of their beef diet, 10% of their beef
liver diet, 10% of their lamb diet, and
3% of their dairy diet comes from local
farms that raise animals on sewage
sludge amended soils.

* Produce grown on sewage sludge-
amended soil are 43% to 59% of a home
gardener’s diet.

e Children from ages 1-6 incidentally
ingest 0.4 gram of sewage sludge-
amended soil daily.

» People consume two liters of water
and 39 grams of aquatic organisms daily
from the same source over their
lifetimes.

* The nursing period for infants is six
months.

All of the assumptions for the land
application risk assessment and the
basis for these assumptions are
described in the land application
Technical Support Document (TSD)
(USEPA, 1999b).

3. Land Application Risk
Characterization

The risk assessment for the exposure
pathways described above estimates
high end risks. Given these conservative
assumptions, the highest exposure
pathways for the hypothetical highly
exposed individuals for land
application are rural families which
consume products made from locally
raised livestock that incidentally ingest
sewage sludge-amended soil and
nursing infants having breast milk from
hypothetically highly exposed rural
family mothers. The resulting high end
estimate of cancer risk for any such
person is 1.7 per 100,000 (1.7 x 10 ~5),
which is well within the Agency’s range
of acceptable risk of one in one million
to one in ten thousand (1 x 10~ 6to 1
x 10~4). However, we estimate that a
very small percentage of the sewage
sludge produced nationwide may
exceed 300 ppt TEQ dioxin. In order to
ensure that any risks associated with
land application of sewage sludge
remain negligible, we propose to place
a numeric limit of 300 ppt TEQ on the
concentration of dioxins in sewage
sludge which is land applied.

C. Description of Surface Disposal Risk
Assessment

Sewage sludge surface disposal
facilities are of two types: (1) monofill
and (2) surface impoundment. The
monofill is a sewage sludge-only trench
fill receiving dewatered sludge with a
solids content greater than 20%. The
surface impoundment receives a
continuous inflow of sewage sludge
with a low solids content of between
2% and 5%. Both of these types of
surface disposal facilities were
subjected to the risk assessment for
dioxins. The surface impoundment
clearly offered the greater potential to
emit dioxins to the environment and
subsequently expose an individual to
these pollutants. The results of the risk
assessment with estimated incremental
risks to the highly exposed individual
are based, therefore, on the surface
impoundment.

1. Surface Disposal Exposure Pathways

The only two possible exposure
pathways to an HEI are volatilization of
dioxins from the facility with
subsequent inhalation of these
pollutants and the leaching of dioxins to
groundwater with subsequent
consumption of this groundwater. Based
on the required management practices
of these facilities, there is an
insignificant chance that dioxins would
be released to surface waters even
during extreme wet weather conditions.
Food chain pathways which are critical
in the land application risk assessment
are not relevant.

2. Key Assumptions for the Surface
Disposal Risk Assessment

The HEI for exposure to surface
disposal facilities is a person who
resides in immediate proximity (within
150 meters) to the site. We assumed that
this person spends his/her entire life at
this site. We also assumed that this
person inhales outdoor air from this site
16 hours per day and indoor air from
within his/her residence adjacent to this
site for eight hours per day. We set
water consumption at two liters per day
of groundwater obtained within 150
meters from the edge of this site at an
assumed depth to groundwater of one
meter. We assumed moderately porous
soils for the surface impoundment with
no synthetic liner to retain leachate
(USEPA, 1999a).

3. Surface Disposal Risk
Characterization

The maximum incremental cancer
risk to the HEI did not exceed one in ten
million (1 x 10 ~7) for either exposure
pathway (USEPA, 1999b). Dioxins have
extremely low volatility and would not

be expected to offer significant exposure
to the HEI through inhalation. Also,
dioxins do not dissolve readily in water.
Even in the absence of a liner, combined
with high porosity soil and a short
distance to ground waters as assumed in
the risk assessment, only insignificant
amounts of dioxins could ever reach the
groundwater. For these reasons, we are
proposing no action to regulate dioxins
for sewage sludge surface disposal.

D. Description of Incineration Risk
Assessment

We used four steps to estimate risks
from firing sewage sludge in sewage
sludge incinerators. First, we estimated
the rate at which pollutants are emitted
from incinerator stacks. Next, we
estimated the movement of pollutants in
air near incinerators, including how
much pollutant plumes overlap. We
then overlaid maps of expected ground-
level concentrations of pollutants and
human populations. Finally, we
determined the extent and nature of
resulting health risks of human
exposure to emitted dioxins.

The last step was a multi-pathway
risk assessment for exposure to dioxins
that result from the firing of sewage
sludge in a sewage sludge incinerator.
The risk assessment estimated
hypothetical average and high end risks
to the highly exposed sub-populations
of farmers and home gardeners. We
evaluated the risk to the hypothetical
highly-exposed individual who is
exposed by both a direct route like
inhalation and other routes through
eating contaminated food. In addition,
we conducted a probabilistic analysis of
uncertainty for the home gardener and
for the farmer to quantify uncertainty
and estimate the range of calculated
risks possible for the facilities modeled.

We considered multiple hearth units
without afterburners to be the worst
case technology for sewage sludge
incineration and likely the highest
emitters of dioxins and coplanar PCBs.
To provide a high end to estimate of the
risk from sewage sludge incineration,
the analysis focused on the six highest
emitting incinerators for dioxins/
dibenzofurans and coplanar PCBs in the
United States from an initial screen of
135 incinerators.

1. Incineration Exposure Pathways

The assessment considered, but did
not evaluate, all 15 exposure pathways
considered in the land application risk
assessment. We evaluated those
pathways expected to result in the
highest risk estimates for which data
were available. We selected two
exposure scenarios to represent highly
exposed sub-populations that reside
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near sewage sludge incinerators: (1) beef
and dairy farmers consuming, at
recreational fisher levels, fish caught
near sewage sludge incinerators, and (2)
home gardeners consuming as a portion
of their diet home-grown produce grown
near a sewage sludge incinerator. For
both scenarios, we estimated average
and high end exposures for children and
adults at locations where they are
expected to reside. We used a
geographical information system to
identify land uses and terrain around
facilities, to identify watershed and
water body parameters to estimate fish
and drinking water ingestion risks, and
to provide census information about
farmers and residents exposed to
incinerator emissions. We estimated
numbers of individuals exposed and the
associated risks for six population age
groups.

2. Key Assumptions for the Incineration
Risk Assessment

Many important factors in estimating
exposure vary from one facility to the
next, and as a result, the highest
emitting facility will not always
produce the highest risk. We therefore
selected the six highest emitting
incinerators that also resulted in the
highest potential inhalation exposures
from the initial screening assessment of
135 incinerators. The variables that are
important for exposure assessment and
considered in the screen include, for
example, distance to exposed
population, activities of the exposed
population, effective release height of
pollutants, and meteorological
conditions. We also considered
emission rates, emission release
characteristics, and actual populations
near the facilities in the initial screening
assessment.

To address high end risk, plausible
ranges of values for key exposure and
model variables were modeled via
Monte Carlo procedures to estimate the
range of possible risk values and their
probability of occurring. The variables
considered for the Monte Carlo
modeling were identified by sensitivity
analyses. The variables were exposure
duration, beef and dairy consumption,
beef and dairy biotransfer factors, air to
plant transfer, dry sludge throughput,
adult inhalation rate, and fraction of
time an adult is indoors and outdoors.

The large number of exposure values
used in the risk assessment are shown
in Appendix B of the TSD for
incineration (USEPA, 1999c). The
following is a summary of a few key
values:

e Adult body weight of 71.8
kilograms (kg)

» Body weight of a 3-5 year old is
17.5 kg

» Exposure duration for farmer is 17.3
years

» Exposure duration for home
gardener is 12 years

+ Adult inhalation rate of 13.3 cubic
meters each day

 Child 3-5 years old inhalation rate
is 8.3 cubic meters each day

* Child daily soil ingestion rate of 0.1
grams each day

* Adult daily soil ingestion rate of
0.05 grams each day

* Adult daily fish ingestion rate of
0.162 grams per kg. body weight per day

For the farmer exposure pathway, we
evaluated the inhalation of vapor and
particle-bound pollutants released from
the incinerator stack(s), soil ingestion,
ingestion of homegrown fruits and
vegetables, ingestion of home-produced
beef and dairy products, ingestion of
drinking water from nearby surface
water bodies, and ingestion of fish at
recreational fisher levels from those
water bodies. The home gardener
pathway included inhalation of vapor
and particle-bound pollutants, soil
ingestion, ingestion of homegrown fruits
and vegetables, and ingestion of
drinking water from surface water
bodies. For infants in both pathways,
breast milk ingestion from an adult’s
exposure to the above pathways is
included. Dermal exposure to soil and
water and consumption of other animal
products were not quantified since
exposures from these pathways are
expected to be significantly less than the
pathways evaluated.

3. Incineration Risk Characterization

We found that average and high-end
risks were higher for the farmer than for
the home gardener. Estimated risks were
higher for individuals closer to the
facility than farther away. The most
significant pathway for the farmer was
ingestion of home-grown beef and dairy
products and for the home gardener
ingestion of home-grown produce. For
infants of farmers, the breast milk
ingestion pathway is often the most
significant. For the six facilities, at
locations where farmers and home
gardeners are likely to reside, none of
the estimated risk exceeded 1x10 6,
including the estimated risk for infants.
Based on census data, only extremely
small numbers of farm families are
predicted to be exposed to risk levels
near the upper end of the predicted
range.

Additionally, the concentration of
dioxins in sewage sludge being fed into
sewage sludge incinerators does not
influence the amounts of dioxins being
emitted from the incinerator. The key

factors influencing the amount of
dioxins being emitted are the
combustion conditions in the
incinerator, incinerator design, and the
efficiency and operational conditions of
any air pollution control devices used
on the incinerator. The Agency’s most
recent publicly available Dioxin Source
Inventory associated with the Draft
Dioxin Reassessment (USEPA, 1998)
estimated that total dioxins (chlorinated
dioxins and chlorinated dibenzofurans
only) being emitted from all of the
Nation’s sewage sludge incinerators was
approximately 14.6 grams TEQ per year,
a very minor fraction of the total North
American dioxin inventory. These
amounts are expected to be further
reduced over the next several years as
the requirement for all sewage sludge
incinerators to comply with either 100
parts per million (ppm) total
hydrocarbons (THC) or 100 ppm carbon
monoxide (CO) in their emissions is
implemented.

We investigated plans for any future
changes for the six multiple hearth
incinerators (MHI) used in the risk
assessment to determine if any
significant reductions in emissions of
dioxin and dioxin-like compounds
might be expected in the future. Three
of the six incineration facilities
indicated that no changes that might
reduce emissions were planned in the
foreseeable future. They are currently
meeting the total hydrocarbon emission
limitation of 100 ppm.

Two of the six incineration facilities
indicated replacement of the existing
multiple hearth incinerators is taking
place. One of these facilities is bringing
a fluidized bed incinerator (FBI) on line
in the first quarter of 2000, which will
operate as the primary incinerator. The
currently operating MHI will be shut
down and will remain as a backup
incinerator, with only occasional use.
Tests of FBIs has demonstrated more
complete destruction of organic
compounds than in MHI. The other
facility expects to shut down its
incineration operation completely in
2001 and start drying sewage sludge
instead. Drying involves lower
temperatures and no combustion of the
sewage sludge, so this facility will
significantly reduce or eliminate
emissions of organic pollutants.

The largest and highest emitting of the
incineration facilities plans to start to
eliminate incineration of sewage sludge
in their multiple hearth incinerators
over the next four to five years. The
facility is working to evaluate a new
high temperature process that will
convert sludge to a glass-like aggregate.
The facility expects to submit a permit
application within three years to build
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the first aggregate unit. If this initial unit
is successful, they will submit another
permit application to build additional
units to replace the entire multiple
hearth incineration facility. However, if
the new aggregate process does not
prove to be feasible, then this facility
will continue to use the existing
multiple hearth incinerators. The
facility may consider building FBIs to
start replacing aging MHIs.

On August 4, 1999, we promulgated
amendments to the incineration subpart
of the part 503 standards, 64 FR 42552.
The amendments included a provision
making all sewage sludge incineration
requirements self-implementing. All
incinerator owners/operators must now
continuously monitor for either THC or
CO emissions and operate their
incinerators to limit either THC or CO
emissions to 100 ppm or less (40 CFR
503.40(c), 503.44, 503.45(a)). We will
continue to inspect the operations and
records of these incinerators to assure
attainment of THC or CO limits.

Based on the results of the risk
assessment for dioxins in sewage sludge
fired in sewage sludge incinerators and
the information we have regarding
actual and projected incineration of
sewage sludge in sewage sludge
incinerators, we are proposing no
national standard for incineration of
sewage sludge in sewage sludge
incinerators. We seek comment on this
proposal.

VI. Other Options that EPA Considered

A. Numeric Standards for All Use or
Disposal Practices

Under this option, we would propose
comprehensive risk-based regulations
setting numeric standards for dioxins, as
well as monitoring requirements,
reporting, and record keeping
provisions for all sewage sludge use or
disposal practices. We are not proposing
this option for surface disposal or
incineration in a sewage sludge
incinerator. As previously explained,
the risk assessments for surface disposal
and incineration did not show that the
risk from placing sewage sludge on a
surface disposal site or firing sewage
sludge in a sewage sludge incinerator,
including the highest emitting type of
sewage sludge incinerator, posed an
unreasonable risk to human health. We
invite public comment on whether EPA
should establish numeric limits for
dioxins in sewage sludge for all use or
disposal methods.

B. Require all Sewage Sludge to be
Landyfilled or Surface Impounded

Under this option, we would propose
a rule under part 503 that would require
all sewage sludge to be placed in a
landfill or surface impoundment. The
rule would be based on total

containment of dioxins in sewage
sludge and would virtually eliminate all
exposure to dioxins from sewage sludge.
The risk assessments performed did not
indicate unreasonable risk from
exposure to land applied sewage sludge
with dioxins content of 300 ppt TEQ or
less or from exposure to emissions from
sewage sludge incinerators with any
level of dioxins in the incinerated
sewage sludge. Therefore, we are not
proposing this option.

C. No Further Regulation of Sewage
Sludge for Any Use or Disposal Practice

We considered this option for land
application, as well as for surface
disposal and incineration. As discussed
above, the risk assessment shows that
sewage sludge with 300 ppt TEQ
dioxins that is land-applied poses a
human cancer risk in excess of one in
one hundred thousand (1x10~5) cancer
risk only for highly exposed
subpopulations using conservative
assumptions. The estimated risk of
1.7%x10~5 is approximately one-fifth of
the background risk posed by dioxins
from all other sources (USEPA, 1994).
However, data from the NSSS (USEPA,
1990) show that some treatment works
produced sewage sludge containing
dioxin/dibenzofurans (not including
coplanar PCBs) as high as 1700 ppt
TEQ. Although we have not done a
detailed risk assessment of the potential
impacts of this highest concentration,
we believe that the incremental cancer
risk would likely be on the order of one
in ten thousand (1x10~4) for highly
exposed subpopulations using
conservative assumptions. This level of
risk would be within the Agency’s
acceptable range of 1x10~6to 1x10~4.
Nevertheless, we believe the better
course of action is to propose a numeric
limit for dioxins in sewage sludge that
is applied to the land at a level which
limits the incremental risk to
approximately 1x10~5to 2x10~5. This
approach limits incremental risks for
dioxins to levels well below
background, because of concern with
multiple sources and possible
cumulative exposures. The Agency
recognizes that its use of “highly
exposed individuals” and other
conservative assumptions also builds in
some margin of safety. Therefore, we
request comment on taking no action
with respect to regulating dioxins for
land application of sewage sludge.

VII. Request for Public Comments

While we are requesting comments on
all aspects of this proposed rule, we
hope that public comments will also
focus specifically on the following
aspects of this proposal:

(1) Establishing of a cap of 300 ppt
TEQ dioxins for land applied sewage

sludge that will protect a highly
exposed individual from an incremental
cancer risk of not greater than 1.7x10-5
(IV.B.1).

(2) Using EPA Analytical Method
1613B for the chlorinated dioxin and
dibenzofuran congeners and EPA
Analytical Method 1668 or 1668A for
co-planar PCB congeners (IV.B.3).

(3) Requiring two consecutive years of
monitoring results under 30 ppt TEQ
before allowing a reduced monitoring
schedule (IV.B.4).

(4) Our assumption that the level of
dioxins in sewage sludge is relatively
constant over time and may possibly be
decreasing (IV.B.4).

(5) Whether we have clarified existing
monitoring requirements by separating
§503.16(a) into two paragraphs or if our
proposed change unintentionally
changes the substance of the frequency
of monitoring provisions currently in
§503.16(a)(1) (IV.B.4).

(6) Requesting information on the
dioxin content, annual application rates,
numbers and sizes of sites, and
applications per site for sewage sludge
from treatment works with a flow rate
of one MGD or less and whether to
exempt small treatment works from both
the initial monitoring requirements and
the dioxin limit for land application.

(7) Our proposed designation of small
treatment works as one with a flow rate
of one MGD or less, and our proposed
designation of other small sludge
preparers that are not treatment works
as those preparing sewage sludge for
land application in an amount of 290
dry metric tons or less annually (IV.B.5).

(8) Requesting information on
exposure pathways not evaluated,
including direct risks to livestock, soil
organisms, wildlife, and plants,
resulting from dioxins in sewage sludge
that is land applied or incinerated
(V.B.1, V.D.1).

(9) Proposing no action in regulating
dioxins in sewage sludge that is placed
in a surface disposal unit or incinerated
in a sewage sludge incinerator (V.C.3,
V.D.3).

(10) Whether EPA should establish
numeric limits for dioxins in sewage
sludge for all use or disposal methods
(VLA).

(11) Proposing no action for dioxins
in sewage sludge that is land-applied
(VL.G).

(12) Whether there are any privately-
owned treatment works with flows
greater than one MGD that also have
revenues less than $6 million. If such
facilities are operating, we request
information on flow, revenues, and
sludge disposal methods (VIILB).

(13) Data on the cost to switch from
land application to alternative use or
disposal practices (compared to our
assumption of $189 per dry metric ton
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to switch to co-disposal with municipal
solid waste) (VIIL.B).

(14) Potential impacts of the proposed
rule on small entities and on issue
related to such impacts (VIILB).

(15) The use of the proposed
alternative definition of small entity—
both for this proposed rule and for
subsequent rulemakings (VIILB).

(16) Consensus methods that are
suitable for compliance monitoring for
determining concentrations of dioxins,
furans, and coplanar PCBs in sewage
sludge (VIILH).

VIII Regulatory Assessment
Requirements

A. Executive Order 12866, Regulatory
Planning and Review

Under Executive Order 12866, [58 FR
51,735 (October 4, 1993)] the Agency
must determine whether the regulatory
action is “significant”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal government or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this rule
is not a “significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute, unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

Today’s proposal affects two
categories of entities: (1) publicly-
owned treatment works (POTWs) owned
by local governmental jurisdictions, and
(2) privately-owned treatment works
and sludge-only preparers, which are
businesses. For this proposal, EPA first
assessed the effects on small entities
using the small entity definition for
each category as defined in the RFA.
EPA also assessed the effects of the
proposal using the alternative definition
for each category of small entity that
EPA is proposing to establish for this
rule. (See the discussion under “Use of
Alternative Definition” later in this
section.)

For purposes of assessing the impact
of today’s proposal on small entities,
small entities are defined as (1) a small
business that meets RFA default
definitions based on SBA size standards
found in 13 CFR 121.201 (i.e., small
refuse systems that have less than $6
million in annual revenues); (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district, or special district with a
population of less than 50,000; and (3)

a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

To evaluate the economic impact on
small governmental jurisdictions subject
to today’s rule, EPA looked at the effect
on municipalities owning a POTW that
services a population of 50,000 or fewer
with complete jurisdiction over all
indirect discharges to and discharges
from a treatment works. EPA considers
this an appropriate surrogate for small
governmental jurisdictions. (EPA
recognizes that, to the extent a
governmental jurisdiction may own
more than one POTW serving a
population of 50,000, this evaluation
may overstate the number of small
governmental jurisdictions.)

Based upon average domestic sewage
loadings, a POTW serving a population
of 50,000 or fewer would correspond to
one processing approximately five
million gallons per day (five MGD) of
wastewater. EPA’s data, however, do not
permit it to accurately estimate the
number of POTWs in a one to five MGD
range because EPA collected
information for the flow range of one
MGD to ten MGD. Therefore, in order to
determine the impact on small
governmental jurisdictions, EPA first
looked at the economic impact of
today’s proposal on those POTWs with
one to ten MGD flows who land apply
their sewage sludge because the
proposed dioxin limit would apply only
to those POTWs that land apply their
sewage sludge. EPA estimates that there

are approximately 890 POTWs in the
one to ten MGD flow range who land
applied their sewage sludge. EPA
estimated costs for these facilities to
comply with the proposed monitoring
requirements, as described in Section
IV.D. EPA estimates annual monitoring
costs of $2,000 to test for the parameters
included in today’s proposal. The
frequency of this monitoring varies,
depending on the outcome of the test, as
explained in Section IV.B.4. EPA also
estimated incremental disposal costs for
between 40 and 50 facilities in the one
to ten MGD flow range with sewage
sludge that might exceed the proposed
300 ppt TEQ numeric limit for dioxins
in sewage sludge. EPA estimates that the
costs of the proposal would not exceed
$6 million for the group of POTWs in
the one to ten MGD flow range.

For purposes of evaluating the
economic impact of this rule on small
governmental jurisdictions, EPA
compared costs with average annual
revenues for small governmental
jurisdictions obtained from the 1992
Census of Governments. The Census
data are reported at a level of detail that
allow EPA to focus on the small
governmental jurisdictions, as defined
in the RFA. The data further allow EPA
to limit the revenue information to
populations between 10,000 and 50,000,
which correspond to the small POTWs
covered by the proposed rule. (POTWs
with flows at or below one MGD are
exempt from this rule.) The revenues for
the governmental jurisdictions in the
10,000 to 50,000 population group are
approximately $57 billion. The costs of
the proposed rule represent less than
0.01 percent of the entities’ revenues. In
other words, when EPA divided the
total compliance costs for the group of
POTWs (i.e., costs of $6 million) by the
revenues for the group of small
governmental jurisdictions (i.e.,
revenues of $57 billion), those costs are
only one, one-hundredth of the
revenues. EPA concludes that the rule
will not have a significant impact on a
substantial number of small
governmental jurisdictions owning
these POTWs.

For privately-owned treatment works,
the RFA definition of small entity is a
small business as defined in U.S. Small
Business Administration (SBA)
regulations at 13 CFR 121.201. Those
regulations define small refuse systems
(Standard Industrial Classification 4953)
as having less than $6 million in annual
revenues. In the Regulatory Impact
Analysis for the previous Part 503
regulations (EPA 821-R-93-006, March
1993), EPA concluded that the universe
of privately-owned treatment